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LIMITATION OF APPELLATE JURISDICTION OF THE 
UNITED STATES SUPREME COURT 


WEDNESDAY, AUGUST 7, 1957 


Unirep States SENATE 
SUBCOMMITTEE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act 
AND OTHER INTERNAL Security Laws, OF THE 
COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 
(At a meeting of the subcommittee at 2:35 p. m. on the above date, 

at which Senator William E. Jenner testified, certain opinions of the 
United States Supreme Court were ordered printed as an appendix 
to the hearing, by Senator James QO. Eastland, chairman. Texts of 
the opinions follow :) 


[Underscoring added by the Internal Security Subcommittee] 
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SUPREME COURT OF THE UNITED STATES 


No. 23.—Ocroser TerM, 1956. 


Clinton E. Jencks, Petitioner,}O" Writ of Certiorari 
v to the United States 


; Court of Appeals for 
J S ! . eg 
United States of America the Fifth Circuit. 


[June 3, 1957.] 


Mr. Justice BRENNAN delivered the opinion of the 
Court. 


On April 28, 1950, the petitioner, as president of Amal- 
gamated Bayard District Union, Local 890, Interna- 
tional Union of Mine, Mill & Smelter Workers, filed an 
“Affidavit of Non-Communist Union Officer” with the 
National Labor Relations Board, pursuant to § 9 (h) of 
the Taft-Hartley Act.' He has been convicted under a 
two-count indictment charging that he violated 18 
U.S. C. § 1001 * by falsely swearing in that affidavit that 
he was not on April 28, 1950, a member of the Commu- 
nist Party or affiliated with such Party. The Court of 
Appeals for the Fifth Circuit affirmed the conviction,’ 


161 Stat. 143, as amended, 65 Stat. 602, 29 U. 8. C. § 159 (h). 
Section 9 (h) provides that processes of the National Labor Rela- 


tions Board will be unavailable to a labor organization “. . . unless 
there is on file with the Board an affidavit executed . . . by each 
officer of such labor organization . . . that he is not a member of the 


Communist Party or affiliated with such party, and that he does 
not believe in, and is not a member of or supports any organization 
that believes in or teaches, the overthrow of the United States Gov- 
ernment by force or by any illegal or unconstitutional methods. . . .” 
2 62 Stat. 749. 
8 226 F. 2d 540. 
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and also an order of the District Court denying the peti- 
tioner’s motion for a new trial.‘ This Court granted 
certiorari.° 

Two alleged trial errors are presented for our review. 
Harvey F. Matusow and J. W. Ford, the Government's 
principal witnesses, were Communist Party members 
paid by the Federal Bureau of Investigation contem- 
poraneously to make oral or written reports of Commu- 
nist Party activities in which they participated. They 
made such reports to the F. B. I. of activities allegedly 
participated in by the petitioner, about which they testi- 
fied at the trial. Error is asserted in the denial by the 
trial judge of the petitioner’s motions to direct the Gov- 
ernment to produce these reports for inspection and use 
in cross-examining Matusow and Ford. Error is also 
alleged in the instructions given to the jury on member- 
ship, affiliation, and the credibility of informers.’ 

Former Party members testified that they and the peti- 
tioner, as members of the Communist Party of New 
Mexico, had been expressly instructed to conceal their 
membership and not to carry membership cards. They 
also testified that the Party kept no membership records 
or minutes of membership meetings, and that such meet- 
ings were secretly arranged and clandestinely held. One 
of the witnesses said that special care was taken to con- 
ceal the Party membership of members, like the peti- 
tioner, “occupying strategic and important positions in 
labor unions and other organizations where public knowl- 
edge of their membership to non-Communists would 


* 226 F. 2d 553. 

5 350 U.S. 980. 

® Because of our disposition of this case, it is unnecessary to con- 
sider the alleged errors in these instructions. 
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jeopardize their position in the organization.” Accord- 
ingly, the Government did not attempt to prove the peti- 
tioner’s alleged membership in the Communist Party on 
April 28, 1950, with any direct admissions by the peti- 
tioner of membership, by proof of his compliance with 
Party membership requirements, or that his name ap- 
peared upon a membership roster, or that he carried a 
membership card. 

The evidence relied upon by the Government was 
entirely circumstantial. It consisted of testimony of con- 
duct of the petitioner from early 1946 through October 15, 
1949, and of Matusow’s testimony concerning alleged con- 
versations between him and the petitioner at a vacation 
ranch in July or August 1950, and concerning a lecture 
delivered by the petitioner at the ranch. The Govern- 
ment also attached probative weight to the action of the 
petitioner in executing and filing an Affidavit of Non- 
Communist Union Officer on October 15, 1949, because 
of the events surrounding the filing of that affidavit. The 
Government bridged the gap between October 15, 1949, 
and July or August 1950 with the testimony of Ford that, 
during that period, the Party took no disciplinary action 
against the petitioner for defection or deviation, and did 
not replace the petitioner in the Party office which Ford 
testified the petitioner held as a member of the Party 
State Board. 

The first alleged Party activity of the petitioner pre- 
ceded his union employment. A witness, who was a 
Party member in the spring of 1946, testified that, at that 
time, he and the petitioner were present at a closed Party 
meeting at the home of the Party chairman for Colorado, 
where the petitioner, a veteran of World War II, led in 
urging that veterans who were Party members spread out 
into several veterans’ organizations and not all join the 
same one, the better to further Party work. 
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Later in 1946 the petitioner was employed by the 
International Union of Mine, Mill & Smelter Workers as 
business agent for several local unions in the Silver City- 
Bayard, New Mexico, area. It was testified that one of 
the petitioner’s first acts was to meet with the Interna- 
tional Union’s then Regional Director for the Southwest, 
a Communist Party member, and with the Communist 
Party organizer for the area, to develop plans for organiz- 
ing a Party group within each of those locals, which later 
merged to form Amalgamated Local 890 under the 
petitioner’s presidency. 

J. W. Ford was a member of the Communist Party of 
New Mexico from 1946 to September 1950 and, from 
1948, was a member of the State Board and a Party secu- 
rity officer. He said that in 1948 he became a paid 
undercover agent for the F. B. I.’ and reported regularly 
upon Party activities and meetings. He testified that 
the petitioner was also a Party and a State Board mem- 
ber, and he related in detail occurrences at five closed 
Party meetings which he said the petitioner attended. 

At the first meeting, in August 1948, Ford said the 
Party members worked out a plan to support the peti- 
tioner’s candidacy for Congress on the ticket of the 
Progressive Party. At the second meeting, in February 
1949, Ford said that the petitioner and other Communist 
Party members were appointed delegates to a meeting of 
the Mexican-American Association in Phoenix, Arizona, 
to further a Party plan to infiltrate that organization and 
to use it for the Party’s purposes. At the third meeting, 
in April 1949, Ford said that the Party’s state organiza- 
tion was completed, and the petitioner was appointed to 
the State Board and the Party leader in the southern half 


7 From 1948 through 1953, Ford was paid $7,025 for his services. 
Of that sum, approximately $3,325 covered the period to which his 
testimony related. 











42 LIMITATION OF APPELLATE JURISDICTION 


of the State. At the fourth meeting, in May 1949, Ford 
said that the petitioner gave a progress report upon his 
success in recruiting Party members among labor groups, 
and offered to use Local 890’s newspaper, “The Union 
Worker,” which he edited, to support issues of Party 
interest. At the fifth meeting, in August 1949, Ford said 
that preparations were made for another meeting later 
in that month of the Mexican-American Association in 
Albuquerque, and that the delegates, including the peti- 
tioner, were instructed to give vigorous support to the 
meeting but to take care not to make themselves con- 
spicuous in the proceedings. 

Ford’s duties as a Party security officer were to keep 
watch on all Party members and to report “any particular 
defections from the Communist philosophy or any pecul- 
iar actions, statements or associations, which would 
endanger the security of the Communist Party of the 
state.” If any defection reported by a security officer 
were considered important, the member “would be called 
in and would be either severely reprimanded or criticized, 
or disciplined. If he refused to accept such discipline he 
would either be suspended or expelled.” Ford testified 
that between August 1949 and September 1950, when 
Ford ceased his activities with the New Mexico Party, 
there was no disciplinary action taken against the peti- 
tioner and, to his knowledge, the petitioner was not 
replaced in his position on the State Board of the 
Communist Party. 

The events leading up to the petitioner’s execution and 
filing, on October 15, 1949, of an Affidavit of Non-Com- 
munist Union Officer were testified to by a former Inter- 
national Union representative, a Communist Party 
member during 1947 to 1949. He said that, about 17 
months before, in May or June 1948, a meeting of Party 
members, holding offices in locals of the International 
Union of Mine, Mill & Smelter Workers, was held in 
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Denver to formulate plans for combatting a movement, 
led by non-Communists, to secede from the International 
Union. He said that the Party members, including the 
petitioner, were informed of Party policy not to sign 
affidavits required by § 9 (h) of the then recently enacted 
Taft-Hartley Act. There was no testimony that that 
policy changed before October 15, 1949. 

The affidavit was filed shortly before a C. I. O. conven- 
tion was scheduled to expel the Mine-Mill International 
and other unions from its membership. After filing the 
affidavit, the petitioner and other Local 890 officers pub- 
lished an article in “The Union Worker” charging that 
the contemplated C. I. O. action was part of a program of 
“right-wing unions . . . gobbling up chunks of militant 
unions. ... Our International Union and its officers 
have swallowed a lot of guff, a lot of insults. But that is 
not the point. ... Now that our Union has signed the 
phony affidavits we can defend ourselves . . . in case of 
raids. We do not fear attack from that quarter any 
longer.” 

Matusow was a member of the Communist Party of 
New York and was a paid undercover agent for the 
F. B. I. before he went to New Mexico.* In July or 
August 1950, he spent a 10-day vacation on a ranch near 
Taos, New Mexico, with the petitioner and a number of 
other people. He testified to several conversations with 
the petitioner there. He said he twice told the petitioner 
of his desire to transfer his membership from the New 
York to the New Mexico Party, and that on both occa- 
sions the petitioner applauded the idea and told him, 
“we can use you out here, we need more active Party 


§ Other activities of Matusow are described in Communist Party 
of the United States v. Subversive Activities Control Board, 351 U.S. 
115, and United States v. Flynn, 130 F. Supp. 412. 
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members.” On one of these occasions, Matusow said, 
the petitioner asked him for suggestions for a lecture the 
petitioner was preparing for delivery at the ranch, par- 
ticularly as to what the New York Communists were 
doing about the Stockholm Peace Appeal. Matusow 
described to the petitioner a “do-day” program adopted 
in New York when the Party members were doers, not 
talkers, and performed some activity, such as painting 
signs around a baseball stadium urging support for the 
Peace Appeal. He testified that the petitioner showed 
great interest in the idea and said he might bring it back 
to his fellow Party members in Silver City. 

Matusow testified that the petitioner delivered his 
planned lecture, informed his audience of the “do-day” 
idea, praised the Soviet Union’s disarmament plan, 
referred to the United States as the aggressor in Korea, 
and urged all to read the “Daily People’s World,” identi- 
fied by Matusow as the “West Coast Communist Party 
newspaper.” Another witness, an expelled member of 
Amalgamated Local 890, testified that petitioner, during 
1950, 1951 and 1952, repeatedly urged at union meetings 
that the union members read that paper. 

Matusow also testified that, in one of their conversa- 
tions, the petitioner told him of a program he was develop- 
ing with leaders of the Mexican Miners Union to negotiate 
simultaneous expiration dates of collective bargaining 
agreements, to further a joint action of Mexican and 
American workers to cut off production to slow down 
the Korean War effort. Matusow also testified that 
when he told the petitioner that he had joined the Taos 
Chapter of the Mexican-American Association, the peti- 
tioner told him that this was proper Communist work 
because the Association was a key organization, con- 
trolled by the Party, for Communist activities in New 
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Mexico and that he, the petitioner, was active in the 
Association in the Silver City area.° 

Ford and Matusow were subjected to vigorous cross- 
examination about their employment as informers for the 
F.B.I. Ford testified that in 1948 he went to the F. B. I. 
and offered his services, which were accepted. He there- 
after regularly submitted reports to the F. B. I., “some- 
times once a week, sometimes once a month, and at 
various other times; maybe three or four times a week, 
depending on the number of meetings... [he] at- 
tended and the distance between the meetings.” He 
said that his reports were made immediately following 
each meeting, while the events were still fresh in his 
memory. He could not recall, however, which reports 
were oral and which in writing. 

The petitioner moved “for an order directing an inspec- 
tion of reports of the witness Ford to the Federal Bureau 
of Investigation dealing with each of the meetings which 
he said that he attended with the defendant Jencks in 
the years 1948 and 1949.” The trial judge, without 
stating reasons, denied the motion. 

Matusow, on his cross-examination, testified that he 
made both oral and written reports to the F. B. I. on 
events at the ranch, including his conversations with the 
petitioner. The trial judge, again without reasons, 
denied the motion to require “the prosecution to pro- 
duce in Court the reports submitted to the F. B. I. by this 
witness [Matusow] concerning matters which he saw or 


® Matusow recanted as deliberately false the testimony given by 
him at the trial. On the basis of this recantation, the petitioner 
moved for a new trial, while his appeal from the conviction was 
pending, on grounds of newly discovered evidence. After extended 
hearings, the District Court denied the motion. 
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heard at the . . . Ranch during the period that he was a 
guest there... .”” 

The Government opposed petitioner’s motions at the 
trial upon the sole ground that a preliminary foundation 
was not laid of inconsistency between the contents of the 
reports and the testimony of Matusow and Ford. The 
Court of Appeals rested the affirmance primarily upon 
that ground." 

Both the trial court and the Court of Appeals erred. 
We hold that the petitioner was not required to lay a 
preliminary foundation of inconsistency, because a suffi- 
cient foundation was established by the testimony of 
Matusow and Ford that their reports were of the events 
and activities related in their testimony. 

The reliance of the Court of Appeals upon Gordon v. 
United States, 344 U.S. 414, is misplaced. It is true that 
one fact mentioned in this Court’s opinion was that the 
witness admitted that the documents involved contra- 
dicted his testimony. However, to say that Gordon held 
a preliminary showing of inconsistency a prerequisite to 
an accused’s right to the production for inspection of 
documents in the Government’s possession, is to mis- 
interpret the Court’s opinion. The necessary essentials 
of a foundation, emphasized in that opinion, and present 


10 During the hearings on the motion for a new trial, the petitioner 
made several requests for the production of documents in the posses- 
sion of the Government, relating to the testimony given. These 
motions were denied. Because of our disposition of this case, it is 
unnecessary to consider these rulings. 

11 In upholding the refusal to require the production of the reports, 
the Court of Appeals said: 

“.. . Upon a proper showing that the Government has possession 
of such inconsistent statements and the presence of the other requisite 
conditions, a person charged with crime would be permitted to 
examine and use them. But no such showing was made here .. . .” 
226 F. 2d, at 552. 
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here, are that “[t]he demand was for production of . . . 
specific documents and did not propose any broad or blind 
fishing expedition among documents possessed by the 
Government on the chance that something impeaching 
might turn up. Nor was this a demand for statements 
taken from persons or informants not offered as wit- 
nesses.” (Emphasis added.) 344 U. S., at 419. We 
reaffirm and re-emphasize these essentials. “For produc- 
tion purposes, it need only appear that the evidence is 
relevant, competent, and outside of any exclusionary 
rule... .” 344U.S., at 420. 

The crucial nature of the testimony of Ford and Matu- 
sow to the Government’s case is conspicuously apparent. 
The impeachment of that testimony was singularly 
important to the petitioner. The value of the reports 
for impeachment purposes was highlighted by the admis- 
sions of both witnesses that they could not remember 
what reports were oral and what written, and by Matu- 
sow’s admission: “I don’t recall what I put in my reports 
two or three years ago, written or oral, I don’t know what 
they were.” 

Every experienced trial judge and trial lawyer knows 
the value for impeaching purposes of statements of the 
witness recording the events before time dulls treacherous 
memory. Flat contradiction between the witness’s testi- 
mony and the version of the events given in his reports is 
not the only test of inconsistency. The omission from 
the reports of facts related at the trial, or a contrast in 
emphasis upon the same facts, even a different order 
of treatment, are also relevant to the cross-examining 
process of testing the credibility of a witness’ trial 
testimony. 

Requiring the accused first to show conflict between 
the reports and the testimony is actually to deny the 
accused evidence relevant and material to his defense. 
The occasion for determining a conflict cannot arise until 
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after the witness has testified, and unless he admits con- 
flict, as in Gordon, the accused is helpless to know or 
discover conflict without inspecting the reports.’* A re- 
quirement of a showing of conflict would be clearly incom- 
patible with our standards for the administration of 
criminal justice in the federal courts and must therefore 
be rejected. For the interest of the United States in a 
criminal prosecution “. . . is not that it shall win a case, 
but that justice shall be done... .” Berger v. United 
States, 295 U.S. 78, 88.’* 

This Court held in Goldman v. United States, 316 U.S. 
129, 132, that the trial judge had discretion to deny 
inspection when the witness “. . . does not use his notes 
or memoranda [relating to his testimony] in court . " 
We now hold that the petitioner was entitled to an order 
directing the Government to produce for inspection all 
reports of Matusow and Ford in its possession, written 
and, when orally made, as recorded by the F. B. I., touch- 
ing the events and activities as to which they testified at 
the trial. We hold, further, that the petitioner is 
entitled to inspect the reports to decide whether to use 
them in his defense. Because only the defense is ade- 
quately equipped to determine the effective use for 


12 Cf. United States v. Burr, 25 Fed. Cas. 187, wherein Chief Justice 
Marshall, when confronted with a request for the inspection of a 
letter addressed to the President and in the possession of the attorney 
for the United States, stated: 

“Now, if a paper be in possession of the opposite party, what 
statement of its contents or applicability can be expected from the 
person who claims its production, he not precisely knowing its 
contents? ... 


“  . . It is objected that the particular passages of the letter which 
are required are not pointed out. But how can this be done while 
the letter itself is withheld? ...” 25 Fed. Cas., at 191. 

13 United States v. Schneiderman, 106 F. Supp. 731; People v. 
Dellabonda, 265 Mich. 486, 251 N. W. 594; see Canon 5, American 
Bar Association, Canons of Professional Ethics (1947). 
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purpose of discrediting the Government’s witness and 
thereby furthering the accused’s defense, the defense must 
initially be entitled to see them to determine what use 
may be made of them. Justice requires no less.** 

The practice of producing government documents to 
the trial judge for his determination of relevancy and 
materiality, without hearing the accused, is disap- 
proved.'® Relevancy and materiality for the purposes 
of production and inspection, with a view to use on cross- 
examination, are established when the reports are shown 
to relate to the testimony of the witness. Only after 
inspection of the reports by the accused, must the trial 
judge determine admissibility—e. g., evidentiary ques- 
tions of inconsistency, materiality and relevancy—of the 
contents and the method to be employed for the elimina- 
tion of parts immaterial or irrelevant. See Gordon v. 
United States, 344 U.S., at 418. 

In the courts below the Government did not assert that 
the reports were privileged against disclosure on grounds 
of national security, confidential character of the reports, 


14 Chief Justice Marshall also said in United States v. Burr, 25 
Fed. Cas. 187: 

“Let it be supposed that the letter may not contain anything 
respecting the person now before the court. Still it may respect 
a witness material in the case, and become important by bearing 
on his testimony. Different representations may have been made 
by that witness, or his conduct may have been such as to affect 
his testimony. In various modes a paper may bear upon the case, 
although before the case be opened its particular application cannot 
be perceived by the judge. . . .” 25 Fed. Cas., at 191. 

What is true before the case is opened is equally true as the case 
unfolds. The trial judge cannot perceive or determine the relevancy 
and materiality of the documents to the defense without hearing 
defense argument, after inspection, as to its bearing upon the case. 

15 See, e. g., United States v. Grayson, 166 F. 2d 863, 869; United 
States v. Beekman, 155 F. 2d 580, 584; United States v. Ebeling, 
146 F. 2d 254, 256; United States v. Cohen, 145 F. 2d 82, 92; United 
States v. Krulewitch, 145 F. 2d 76, 78. 


95505 O—dS5T—pt. 2 2 
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public interest or otherwise. In its brief in this Court, 
however, the Government argues that, absent a showing 
of contradiction, “[t]he rule urged by petitioner . . 
disregards the legitimate interest that each party—includ- 
ing the Government—has in safeguarding the privacy of 
its files, particularly where the documents in question 
were obtained in confidence. Production of such docu- 
ments, even to a court, should not be compelled in the 
absence of a preliminary showing by the party making 
the request.” The petitioner’s counsel, believing that 
Court of Appeals’ decisions imposed such a qualification, 
restricted his motions to a request for production of the 
reports to the trial judge for the judge’s inspection and 
determination whether and to what extent the reports 
should be made available to the petitioner. 

It is unquestionably true that the protection of vital 
national interests may militate against public disclosure 
of documents in the Government’s possession. This 
has been recognized in decisions of this Court in civil 
causes where the Court has considered the statutory 
authority conferred upon the departments of government 
to adopt regulations “not inconsistent with law, for . . . 
use .. . of the records, papers . . . appertaining” to his 
department."* The Attorney General has adopted regu- 
lations pursuant to this authority declaring all Justice 
Department records confidential and that no disclosure, 
including disclosure in response to subpoena, may be 
made without his permission.” 

But this Court has noticed, in United States v. Rey- 
nolds, 345 U.S. 1, the holdings of the Court of Appeals 


%®R.S. § 161, 5 U. S. C. §22; United States v. Reynolds, 345 
U.S. 1: ef. Totten v. United States, 92 U.S. 105. 

17 Atty. Gen. Order No. 3229, 28 CFR, 1946 Supp., § 51.71 (1939) ; 
Atty. Gen. Order No. 3229, Supp. 2, Pike & Fischer Admin. Law (2d), 
Dept. of Justice 1 (1947); Atty. Gen. Order No. 3229, Rev., 18 Fed. 
Reg. 1368 (1953). 
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for the Second Circuit * that, in criminal causes “. . . the 
Government can invoke its evidentiary privileges only at 
the price of letting the defendant go free. The rationale 
of the criminal cases is that, since the Government which 
prosecutes an accused also has the duty to see that justice 
is done, it is unconscionable to allow it to undertake prose- 
cution and then invoke its governmental privileges to 
deprive the accused of anything which might be materia! 
to his defense. .. .” 345 U.S., at 12. 

In United States v. Andolschek, 142 F. 2d 503, 506, 
Judge Learned Hand said: 


‘.. . While we must accept it as lawful for a 
departinent of the government to suppress docu- 
ments, even when they will help determine contro- 
versies between third persons, we cannot agree that 
this should include their suppression in a criminal 
prosecution, founded upon those very dealings to 
which the documents relate, and whose criminality 
they will, or may, tend to exculpate. So far as they 
directly touch the criminal dealings, the prosecution 
necessarily ends any confidential character the docu- 
ments may possess; it must be conducted in the open, 
and will lay bare their subject matter. The govern- 
men must choose; either it must leave the trans- 
actions in the obscurity from which a trial will draw 
them, or it must expose them fully. Nor does it 
seem to us possible to draw any line between docu- 
ments whose contents bears directly upon the crim- 
inal transactions, and those which may be only 
indirectly relevant. Not only would such a distine- 
tion be extremely difficult to apply in practice, but 
the same reasons which forbid suppression in one 
case forbid it in the other, though not, perhaps, quite 
so imperatively. .. .” 


18 United States v. Beekman, 155 F. 2d 580; United States v. 
Andolschek, 142 F. 2d 503. 
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We hold that the criminal action must be dismissed 
when the Government, on the ground of privilege, elects 
not to comply with an order to produce, for the accused’s 
inspection and for admission in evidence, relevant state- 
ments or reports in its possession of government wit- 
nesses touching the subject matter of their testimony at 
the trial. Accord, Roviaro v. United States, 353 U. S. 
53, 60-61. The burden is the Government’s, not to be 
shifted to the trial judge, to decide whether the public 
prejudice of allowing the crime to go unpunished is 
greater than that attendant upon the possible disclosure 
of state secrets and other confidential information in the 
Government’s possession. 

Reversed. 


Mr. Justice FRANKFURTER joins the opinion of the 
Court, but deeming that the questions relating to the 
instructions to the jury should be dealt with, since a new 
trial has been directed, he agrees with the respects in 
which, and the reasons for which, Mr. Justice Burton 
finds them erroneous. 


Mr. Justice WHITTAKER took no part in the consid- 
eration or decision of this case. 
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Mr. Justice Burton, whom Mr. Justice HARLAN 
joins, concurring in the result. 


Because of the importance of this case to the adminis- 
tration of criminal justice in the federal courts, I believe 
it appropriate to set forth briefly the different route by 
which I reach the same result as does the Court. 

Ford and Matusow, as the Court’s opinion indicates, 
were crucial government witnesses because their testi- 
mony supplied the principal evidence relating to the 
period immediately surrounding the filing of petitioner’s 
allegedly false affidavit. Cross-examination brought out 
the fact that each had made oral or written reports to 
the Federal Bureau of Investigation relating to the 
respective events about which each had testified on direct 
examination. Having established that fact, petitioner 
sought an order requiring the Government to produce, for 
inspection by the court, the reports relating to those mat- 
ters about which each witness had testified. The pro- 
cedure to be followed was carefully specified: the court 
was to deterinine whether the reports had evidentiary 
value for impeachment of the credibility of Ford or 
Matusow; if the court found that they had value for that 
purpose, it was then to make them available to petitioner 
for his use in cross-examination. The Government 
opposed each motion on the ground that no showing of 
contradiction between the witness’s testimony and his 
reports had been made as required by a controlling Fifth 


ne 
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Circuit decision, Shelton v. United States, 205 F. 2d 806. 
Apparently on that ground, the trial court denied the 
motions. 

Petitioner’s requests were limited to a narrow category 
of reports dealing with specified meetings and conversa- 
tions. The purpose of the requests—to impeach the 
credibility of crucial government witnesses—was made 
clear. Petitioner did not ask to inspect the documents 
himself; he sought access only to those portions of the 
reports which the trial court might determine to have 
evidentiary value for impeachment purposes, and to be 
unprivileged.* 

I agree that, under such circumstances, it was unneces- 
sary for petitioner to show that Ford’s and Matusow’s 
trial testimony was contradicted in some respect by their 
contemporaneous reports. Although some federal courts 
have required a showing of contradiction,’ this Court 
never has done so.* A rule requiring a showing of con- 


1In his brief, petitioner states: 


“Petitioner asked only that the reports be produced to the trial 
judge so that he could examine them and determine whether they 
had evidentiary value for impeachment purposes. Petitioner sought 
access only to those portions of the reports having this value. The 
motion therefore proposed no broad foray into the government’s 
files and afforded the judge every opportunity to protect the govern- 
ment’s legitimate privilege as to the matters not connected with 
this case.” 

2 Scanlon v. United States, 223 F. 2d 382, 385-386; Shelton v. 
United States, 205 F. 2d 806, 814-815; Christoffel v. United States, 
200 F. 2d 734, 737-739, rev'd on other grounds, 345 U. S. 947; 
D’Aquino v. United States, 192 F. 2d 338, 375; United States v. 
DeNormand, 149 F. 2d 622, 625-626; United States v. Ebeling, 
146 F. 2d 254, 257; Little v. United States, 93 F. 2d 401; Arnstein 
v. United States, 296 F. 946, 950. 

’In Gordon v. United States, 344 U. 8S. 414, the petitioners had 
shown that written statements given to government agents by a 
key government witness contradicted the witness's trial testimony. 
In holding that the trial court erred in denying petitioners’ motion 
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tradiction in every case would not serve the ends of 
justice. I concur, therefore, in that portion of the Court's 
opinion holding that petitioner laid a sufficient foundation 
for the production of the reports. 

I would not, however, replace the inflexible and narrow 
rule adopted by the courts below with the broader, but 
equally rigid rule announced by the Court. In matters 
relating to the production of evidence or the scope of 
cross-examination, a “large discretion must be allowed 
the trial judge.” Goldman v. United States, 316 U.S. 
129, 132; Glasser v. United States, 315 U. S. 60, 83; 
Alford v. United States, 282 U. S. 687, 694. The appro- 
priate determination of a motion to produce reports made 
in connection with the examination of a witness depends 
upon the significance of the facts sought to be established, 
and upon the potential use of the requested document in 
proving those facts. Since that determination depends 
on “numerous and subtle considerations difficult to detect 


or appraise from a cold record . .. ,” the trial court’s 
discretion should be upheld in the absence of a “clear 
showing of prejudicial abuse of discretion ....’ Cf. 


Michelson v. United States, 335 U.S. 469, 480. Wehave 
so held even when the documents sought to be produced 
have been used at the trial for the purpose of refresh- 
ing a witness’s recollection. United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 232-234. When the 
documents have not been so used and are sought only 
to impeach the credibility of adverse witnesses, and not 
to prove the facts stated therein, the same conclusion is 
even more compelling. 

The Court goes beyond the request of petitioner that 
reports be produced for examination by the trial court 


for the production and inspection of these statements, the Court 
was deciding that case on its facts. I do not regard it as establishing 
a rule that a showing of contradiction is an essential element of 
the foundation precedent to production. 
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and, in effect, seems to hold that the Government waives 
any privileges it may have with respect to documents in 
its possession by placing the author of those documents 
on the witness stand in acriminal prosecution. The Gov- 
ernment’s privileges with respect to state secrets and the 
identity of confidential informants embody important 
considerations of public policy. They are peculiar priv- 
ileges in that they require the withholding of evidence not 
only from the jury, but also from the defendant. See 
Roviaro v. United States, 353 U. S. 53 (identity of 
informers) ; Reynolds v. United States, 345 U.S. 1 (state 
secrets). Once the defendant learns the state secret or 
the identity of the informer, the underlying basis for the 
privilege disappears, and there usually remains little need 
to conceal the privileged evidence from the jury. Thus, 
when the Government is a party, the preservation of 
these privileges is dependent upon nondisclosure of the 
privileged evidence to the defendant. This makes it 
necessary for the trial court, before disclosing the priv- 
ileged material to the defendant, to pass on the question 
by examining in camera the portions claimed to be priv- 
ileged. Cf. Bowman Dairy Co. v. United States, 341 U.S. 
214, 221. There is nothing novel or unfair about such a 
procedure. According to Wigmore, it is customary. 


“ 


. it is obviously not for the witness to with- 
hold the documents upon his mere assertion that 
they are not relevant or that they are privileged. 
The question of Relevancy is never one for the wit- 
ness to concern himself with; nor is the applicability 
of a privilege to be left to his decision. It is his duty 
to bring what the Court requires; and the Court can 
then to its own satisfaction determine by inspection 
whether the documents produced are irrelevant or 
privileged. This does not deprive the witness of 
any rights of privacy, since the Court’s determina- 
tion is made by its own inspection, without sub- 
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mitting the documents to the opponent’s view... .” 
(Emphasis deleted and supplied.) VIII Wigmore, 
Evidence (3d ed. 1940), 117-118. 


Numerous federal decisions have followed this practice 
with respect to the type of documents here involved— 
contemporaneous reports made by a government investi- 
gator or informer who later testifies at the trial. This 
procedure protects the legitimate public interest in safe- 
guarding executive files. It also respects the interests of 
justice by permitting an accused to receive all informa- 
tion necessary to his defense. The accused is given an 
opportunity to argue that the privilege asserted by the 
Government is inapplicable and that, even if applicable, 
his need for the evidence, under the circumstances of the 
case, outweighs the Government’s interest in maintaining 
secrecy. The problem is closely related to that involved 
in Roviaro v. United States, supra, dealing with the neces- 
sity of the disclosure of an informer’s identity in a 
criminal case. There this Court said: 


“(N]lo fixed rule with respect to disclosure is 
justifiable. The problem is one that calls for bal- 
ancing the public interest in protecting the flow of 
information against the individual’s right to prepare 
his defense. Whether a proper balance renders non- 
disclosure erroneous must depend on the particular 
circumstances of each case, taking into consideration 
the crime charged, the possible defenses, the possible 
significance of the informer’s testimony, and other 
relevant factors.” 353 U.S., at 62. 


* See, e. g., United States v. Coplon, 185 F. 2d 629, 638; United 
States v. Beekman, 155 F. 2d 580, 584; United States v. Cohen, 
145 F. 2d 82, 92; United States v. Krulewitch, 145 F. 2d 76, 79; 
United States v. Flynn, 130 F. Supp. 412; United States v. Mesa- 
rosh, 116 F. Supp. 345, 350; United States v. Schneiderman, 106 
F. Supp. 731, 735-738. 
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The trial judge exercises his discretion with knowledge 
of the issues involved in the case, the nature and impor- 
tance of the Government’s interest in maintaining secrecy, 
and the defendant’s need for disclosure. By vesting this 
diseretion in the trial judge, the conflicting interests are 
balanced, and a just decision is reached in the indi- 
vidual case without needless sacrifice of important public 
interests.° 

I also disagree with the Court’s holding that the failure 
to produce the records to petitioner necessitates a new 
trial. Petitioner requested only that the records be pro- 
duced to the trial court.* He is entitled to no more. 
Whether a new trial is required should depend on the 
contents of the requested reports. If the reports contain 
material that the trial court finds has evidentiary value 
to petitioner, a new trial should be granted in order that 
petitioner may use it. But if the reports do not contain 
contradictory or exculpatory material helpful to peti- 
tioner, no possible prejudice could have resulted from the 
trial court’s denials of petitioner’s motions.’ Were it not 
for the fact that I believe the trial court committed revers- 


° Privileged material sometimes can be excised from the reports 
without destroying their value to the defendant. Only when deletion 
is impracticable is the court compelled to choose between disclosing 
the document as a whole and withholding it completely. Material 
withheld from the defendant should be sealed as part of the record 
so that an appellate court may review the action of the trial court 
and correct any abuse of discretion. 

®See n. 1, supra 

7 Rule 52 (a) of the Federal Rules of Criminal Procedure provides: 
“Any error, defect, irregularity or variance which does not affect 
substantial rights shall be disregarded.” See Lutwak v. United 
States, 344 U. 8. 604, 619: Kotteakos v. United States, 328 U.S. 750, 
756-777. There are many cases in which nonproduction of documents 
has been held to be harmless error. Three comparatively recent 
cases, dealing with reports of law-enforcement officers are United 
States v. Sansone, 231 F. 2d 887; Montgomery v. United States, 
203 F. 2d 887, 893-894; and Bundy v. United States, 193 F. 2d 694. 
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ible error in instructing the jury with respect to the mean- 
ing of membership and affiliation, I would vacate the 
judgment below and remand to the trial court with 
instructions to examine the reports and to determine, in 
the light of the entire record, whether the failure to 
produce the reports was prejudicial to petitioner.® 

However, I believe the trial court failed to give the 
jury sufficient guidance with respect to the meaning of 
the phrases “member of the Communist Party,’ and 
“affiliated with such party” as they are used in § 9 (h) 
of the Labor Management Relations Act, 61 Stat. 146, 
29 U. S. C. $159 (h). The instruction given as to 
membership was as follows: 


“Tn considering whether or not the defendant was 
a member ef the Communist Party, you may con- 
sider circumstantial evidence, as well as direct. You 
may consider whether or not he attended Commu- 
nist Party meetings, whether or not he held an office 
in the Communist Party, whether or not he engaged 
in other conduct consistent only with membership 
in the Communist Party and all other evidence, 
either direct or circumstantial, which bears or may 
bear upon the question of whether or not he was a 
member of the Communist Party on April 28, 1950.” 


This instruction failed to emphasize to the jury the essen- 
tial element of membership in an organized group—the 
desire of an individual to belong to the organization and 


a recognition by the organization that it considers him 
as a member.’ 


® The trial court is the appropriate forum to consider the possible 
prejudicial effect of the error. See, e. g., Communist Party v. Sub- 
versive Activities Control Board, 351 U.S. 115; Remmer v. United 
States, 347 U.S. 227. 

® Fisher v. United States, 231 F. 2d 99, 106-107. See also, Ocon v. 
Guercio, 237 F. 2d 177; Baghdasarian v. United States, 220 F. 2d 
677; Sigurdson v. Landon, 215 F. 2d 791; Dickhoff v. Shaughnessy, 
142 F. Supp. 535. 
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The instruction on affiliation also was defective. After 
quoting dictionary definitions employing synonymous 
words, the trial court inerely said: “Affiliation . . . means 
something less than membership but more than sympathy. 
Affiliation with the Communist Party may be proved by 
either circumstantial or direct evidence, or both.” This 
instruction allowed the jury to convict petitioner on the 
basis of acts of intermittent cooperation. It did not 
require a continuing course of conduct “on a fairly perma- 
nent basis” “that could not be abruptly ended without 
giving at least reasonable cause for the charge of a breach 
of good faith.” '° 

Because of these errors in the instructions, petitioner 
is entitled to a new trial. Accordingly, I concur in the 
judgment of the Court. 


10 United States ex rel. Kettunen v. Reimer, 79 F. 2d 315, 317. 
See also, Bridges v. Wixon, 326 U.S. 135; Fisher v. United States, 
231 F. 2d 99, 107-108. 
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Mr. Justice CuarK, dissenting. 


The Court holds “that the criminal action must be 
dismissed when the Government, on the grounds of priv- 
ilege, elects not to comply with an order to produce, for 
the accused’s inspection and for admission in evidence, 
relevant statements or reports in its possession of gov- 
ernment witnesses touching the subject matter of their 
testimony at the trial.” This fashions a new rule of 
evidence which is foreign to our federal jurisprudence. 
The rule has always been to the contrary. It seems to 
me that proper judicial administration would require that 
the Court expressly overrule Goldman v. United States, 
316 U.S. 129, 132 (1942), which is contra to the rule an- 
nounced today. But that is not done. That case is left 
on the books to haunt lawyers and trial courts in their 
search for the proper rule. In Goldman the Court was 
unanimous on the issue of disclosure of documents ' and 
refused to order produced “notes and memoranda made by 
the [federal] agents during the investigation.”” The rule 
announced today has no support in any of our cases.’ 


1 Though the Court was divided on an issue not here material, the 
two dissenting opinions expressed no disagreement whatsoever on the 
disclosure issue. 

* The opinion cites only two of our cases for support. The quota- 
tions from Gordon v. United States, 344 U.S. 414 (1953), an opinion 
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Every federal judge and every lawyer of federal experi- 
ence knows that it is not the present rule. Even the 
defense attorneys did not have the temerity to ask for 
such a sweeping decision. They only asked that the 
documents be delivered to the judge for his determination 
of whether the defendant should be permitted to examine 
them. This is the procedure followed in some of our cir- 
cuits. My Brother Burton has clearly stated in his 
concurring opinion the manner in which this procedure 
works. Perhaps here with a recanting witness the trial 
judge should have examined the specific documents called 
for, as the defense requested, and if he thought justice 
required their delivery to the defense, order such delivery 
to be made. I would have no objection to this being 
done. But as Brother Burton points out, this would 
not require a reversal but merely a vacation of the judg- 
ment and a remand to the trial court for that purpose. 

Unless the Congress changes the rule announced by the 
Court today, those intelligence agencies of our Govern- 


by my late Brother Jackson, a former Solicitor General and Attorney 
General, are lifted entirely out of context. The case holds explicitly 
that documents must be produced only after a foundation is laid 
“showing that the documents were in existence, were in possession 
of the Government, were made by the Government’s witness under 
examination, were contradictory of his present testimony, and that 
the contradiction was as to relevant, important and material matters 
which directly bore on the main issue being tried: the participation 
of the accused in the crime.” Jd., at 418-419. Likewise, United 
States v. Reynolds, 345 U.S. 1 (1953), by my late Brother Chief 
Justice Vinson, approved the refusal of the Government to produce 
documents in a tort claims suit. The opinion gave no approval what- 
ever to the conclusion announced by the majority here. I purposely 
omitted the reference in the opinion after the penultimate sentence, 
“Accord, Roviaro v. United States, 353 U.S. 53, 60-61.” That case 
had to do with the disclosure of a dead informant’s name and did not 
touch on the problem of the disclosure of government documents. 
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ment engaged in law enforcement may as well close up 
shop for the Court has opened their files to the criminal 
and thus afforded him a Roman holiday for rummaging 
through confidential information as well as vital national 
secrets. This may well be a reasonable rule in state 
prosecutions where none of the problems of foreign rela- 
tions, espionage, sabotage, subversive activities, counter- 
feiting, internal security, national defense, and the like 
exist, but any person conversant with federal government 
activities and problems will quickly recognize that it 
opens up a veritable Pandora’s box of troubles. And all 
in the name of justice. For over eight score years now 
our federal judicial administration has gotten along with- 
out it and today that administration enjoys the highest 
rank in the world. 

Director J. Edgar Hoover back in 1950 tellingly pointed 
this out before a Subcommittee of the Committee on 
Foreign Relations of the United States Senate. Among 
other things he said, “I have always maintained the view 
that if we were to fully discharge the serious responsi- 
bilities imposed upon us, the confidential character of 
our files must be inviolate. ... [U]nless we drastically 
change or circumscribe our procedures, they should not be 
disclosed.” In describing the files of the Bureau, he 
continued: 


“FBI reports set forth all details secured from a _ 
witness. If those details were disclosed, they could 
be subject to misrepresentation, they could be quoted 
out of context, or they could be used to thwart truth, 
distort half-truths, and misrepresent facts. The raw 
material, the allegations, the details of associations, 
and compilation of information . . . are of value to 
an investigator in the discharge of his duty. These 
files were never intended to be used in any other 
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manner and the public interest would not be served 
by the disclosure of their contents. 


“These files contain complaints, allegations, facts, 
and statements of all persons interviewed. Depend- 
ing upon the purpose of the investigation, par- 
ticularly in security cases, they contain, not only 
background data on the individual but details of his 
private life . .. the identities of our confidential 
sources of information and full details of investiga- 
tive techniques. In short, they consist of a running 
account of all that transpires. 


“For want of a more apt comparison, our files can 
be compared to the notes of a newspaper reporter 
before he has culled through the printable material 
from the unprintable. The files do not consist of 
proven information alone. ... One report may 
allege crimes of a most despicable type, and the truth 
or falsity of these charges may not emerge until 
several reports are studied, further investigation 
made, and the wheat separated from the chaff. 


“Tf spread upon the record, criminals, foreign agents, 
subversives, and others would be forewarned and 
would seek methods to carry out their activities by 
avoiding detection and thus defeat the very pur- 
poses for which the FBI was created.” Hearings 
before a Subcommittee of the Senate Committee on 
Foreign Relations on 8. Res. 231, 81st Cong., 2d 
Sess. 327-329. 


I can add nothing to this graphic expression of the neces- 
sity for the existence of the rule which, until today, kept 
inviolate investigative reports. 
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My Brother Burton’s concurrence also points up the 
failure of the majority to pass upon another important 
question involved, namely, the sufficiency of the trial 
judge’s instructions. The impact of this failure on him 
and on my Brother FRANKFURTER was such that they 
have announced their own views though the majority 
never reaches the point. For myself alone, I believe that 
the instructions on the whole were sufficient. It is unfor- 
tunate that the majority does not announce its position. 
This is only one of some 10 Communist affidavit cases 
now pending in the trial and appellate courts. Unless 
this case goes as did Gold’s,* the question of the sufficiency 
of instructions will come up in this as well as in each of 
the other cases. The Court is sorely divided on this 
important issue and proper judicial administration re- 
quires that charges as to what constitutes membership 
and affiliation in the Communist Party be annouced. 


3In Gold v. United States, 352 U. S. 985 (1957), this Court 
reversed and remanded the case for a new trial because of official 
intrusion into the privacy of the jury. The case was dismissed on 
oral motion of the Government on May 9, 1957. 
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Mr. CHIEF JUSTICE WARREN delivered the opinion of 
the Court. 


This is a review by certiorari of a conviction under 
2 U.S. C. § 192 for “contempt of Congress.’ The mis- 
demeanor is alleged to have been committed during a 
hearing before a congressional investigating committee. 
It is not the case of a truculent or contumacious witness 
who refuses to answer all questions or who, by boisterous 
or discourteous conduct, disturbs the decorum of the com- 
mittee room. Petitioner was prosecuted for refusing to 
make certain disclosures which he asserted to be beyond 
the authority of the committee to demand. The contro- 
versy thus rests upon fundamental principles of the power 
of the Congress and the limitations upon that power. We 
approach the questions presented with conscious aware- 
ness of the far-reaching ramifications that can follow from 
a decision of this nature. 

On April 29, 1954, petitioner appeared as a witness in 
compliance with a subpoena issued by a Subcommittee 
of the Committee on Un-American Activities of the House 
of Representatives. The Subcommittee elicited from 
petitioner a description of his background in labor union 
activities. He had been an employee of the International 
Harvester Company between 1935 and 1953. During the 
last eleven of those years, he had been on leave of absence 
to serve as an Official of the Farm Equipment Workers 


66 





“J 


LIMITATION OF APPELLATE JURISDICTION 6 


International Union, later merged into the United Elec- 
trical, Radio and Machine Workers. He rose to the posi- 
tion of President of District No. 2 of the Farm Equip- 
ment Workers, a district defined geographically to include 
generally Canton and Rock Falls, Illinois, and Dubuque, 
Iowa. In 1953, petitioner joined the United Auto 
Workers International Union as a labor organizer. 

Petitioner’s name had been mentioned by two witnesses 
who testified before the Committee at prior hearings. In 
September 1952, one Donald O. Spencer admitted having 
been a Communist from 1943 to 1946. He declared that 
he had been recruited into the Party with the endorse- 
ment and prior approval of petitioner, whom he identified 
as the then District Vice-President of the Farm Equip- 
ment Workers.’ Spencer also mentioned that petitioner 
had attended meetings at which only card-carrying Com- 
munists were admitted. A month before petitioner testi- 
fied, one Walter Rumsey stated that he had been recruited 
into the Party by petitioner.* Rumsey added that he had 
paid Party dues to and later collected dues from peti- 
tioner, who had assumed the name, Sam Brown. Rum- 
sey told the Committee that he left the Party in 1944. 

Petitioner answered these allegations freely and with- 
out reservation. His attitude toward the inquiry is clearly 
revealed from the statement he made when the question- 
ing turned to the subject of his past conduct, associations 
and predilections: 


“T am not now nor have I ever been a card-carrying 
member of the Communist Party. Rumsey was 
wrong when he said I had recruited him into the 





+R. 153-163; Hearings before the House of Representatives Com- 
mittee on Un-American Activities on Communist Activities in the 
Chicago Area—Part 1, 82d Cong., 2d Sess. 3737-3752. 

2 R. 135-149; Hearings before the House of Representatives Com- 
mittee on Un-American Activities on Investigation of Communist 
Activities in the Chicago Area—Part 2, 83d Cong., 2d Sess. 4243-4260. 
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party, that I had received his dues, that I paid dues 
to him, and that I had used the alias Sam Brown. 

“Spencer was wrong when he termed any meet- 
ings which I attended as closed Communist Party 
meetings. 

“T would like to make it clear that for a period 
of time from approximately 1942 to 1947 I cooper- 
ated with the Communist Party and participated in 
Communist activities to such a degree that some 
persons may honestly believe that I was a member 
of the party. 

“T have made contributions upon occasions to Com- 
munist causes. I have signed petitions for Commu- 
nist causes. I attended caucuses at an FE convention 
at which Communist Party officials were present. 

“Since I freely cooperated with the Communist 
Party I have no motive for making the distinction 
between cooperation and membership except the 
simple fact that it is the truth. I never carried a 
Communist Party card. I never accepted discipline 
and indeed on several occasions I opposed their 
position. 

“In a special convention held in the summer of 
1947 I led the fight for compliance with the Taft- 
Hartley Act by the FE-CIO International Union. 
This fight became so bitter that it ended any possi- 
bility of future cooperation.” * 


The character of petitioner’s testimony on these mat- 
ters can perhaps best be summarized by the Government’s 
own appraisal in its brief: 


“A more complete and candid statement of his past 
political associations and activities (treating the 
Communist Party for present purposes as a mere 
political party) can hardly be imagined. Petitioner 


3’ R.75; Hearings, supra, note 2, Part 3, at 4268. 
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certainly was not attempting to conceal or withhold 
from the Committee his own past political associa- 
tions, predilections, and preferences. Furthermore, 
petitioner told the Committee that he was entirely 
willing to identify for the Committee, and answer any 
questions it might have concerning, ‘those persons 
whom I knew to be members of the Communist 
Party,’ provided that, ‘to [his] best knowledge and 
belief,’ they still were members of the Party ... .” * 


The Subcommittee, too, was apparently satisfied with 
petitioner’s disclosures. After some further discussion 
elaborating on the statement, counsel for the Committee 
turned to another aspect of Rumsey’s testimony. Rum- 
sey had identified a group of persons whom he had known 
as members of the Communist Party, and counsel began 
to read this list of names to petitioner. Petitioner stated 
that he did not know several of the persons. Of those 
whom he did know, he refused to tell whether he knew 
them to have been members of the Communist Party. 
He explained to the Subcommittee why he took such a 
position: 

“T am not going to plead the fifth amendment, 
but I refuse to answer certain questions that I be- 
lieve are outside the proper scope of your committee’s 
activities. I will answer any questions which this 
committee puts to me about myself. I will also 
answer questions about those persons whom I knew 
to be members of the Communist Party and whom 
I believe still are. I will not, however, answer any 
questions with respect to others with whom I asso- 
ciated in the past. I do not believe that any law in 
this country requires me to testify about persons who 
may in the past have been Communist Party mem- 
bers or otherwise engaged in Communist Party activ- 
ity but who to my best knowledge and belief have 


* Brief for Respondent, pp. 59-60. 
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long since removed themselves from the Communist 
movement. 

“T do not believe that such questions are relevant 
to the work of this committee nor do I believe that 
this committee has the right to undertake the public 
exposure of persons because of their past activities. 
I may be wrong, and the committee may have this 
power, but until and unless a court of law so holds 
and directs me to answer, I most firmly refuse to dis- 
cuss the political activities of my past associates.” * 


The Chairman of the Committee submitted a report of 
petitioner’s refusal to answer questions to the House of 
Representatives. H. R. Rep. No. 1579, 83d Cong., 2d 
Sess. The House directed the Speaker to certify the 
Committee’s report to the United States Attorney for 
initiation of criminal prosecution. H. Res. 534, 83d 
Cong., 2d Sess.* A seven-count indictment was _ re- 
turned.’ Petitioner waived his right to jury trial and 


5>R. 85-86; Hearings, supra, note 2, Part 3, at 4275. 

6 There were nine citations of contempt voted at the same time. 
Petitioner’s case was the second to be acted upon. There was no 
debate other than a statement by Representative Javits on a pro- 
posal to consolidate the legislative bodies investigating subversion. 
100 Cong. Rec. 6382-6386. The resolution to prosecute petitioner 
passed by a voice vote. 

There was lengthier discussion and a recorded vote on the first 
case considered by the House. /d., at 6375-6382. In none of the 
cases was there any debate on the merits of the witnesses’ conduct. 
Id., at 6375-6401. 

* The counts of the indictment were patterned from the sequence 
of the questioning by the Committee. Petitioner was asked separately 
about six persons, and these are the basis of the first six counts. 
The last count comprises the omnibus question that gave a list of 
twenty-five names for petitioner to identify. With two exceptions, 
the questions asked for knowledge of past membership in the Com- 
munist Party. The context of the interrogation indicates that the 
Committee’s concern was with such past conduct. Petitioner agreed 
to and did disclose his knowledge of those he believed to be present 
members. 
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was found guilty on all counts by the court. The sen- 
tence, a fine of $100 and one year in prison, was sus- 
pended, and petitioner was placed on probation. 

An appeal was taken to the Court of Appeals for the 
District of Columbia. The conviction was reversed by 
a three-judge panel, one member dissenting. Upon 
rehearing en banc, the full bench affirmed the conviction 
with the judges of the original majority in dissent. We 
granted certiorari because of the very important questions 
of constitutional law presented. 352 U.S. 822. 

We start with several basic premises on which there is 
general agreement. The power of the Congress to con- 
duct investigations is inherent in the legislative process. 
That power is broad. It encompasses inquiries con- 
cerning the administration of existing laws as well as pro- 
posed or possibly needed statutes. It includes surveys of 
defects in our social, economic or political system for the 
purpose of enabling the Congress to remedy them. It 
comprehends probes into departments of the Federal Gov- 
ernment to expose corruption, inefficiency or waste. But 
broad as is this power of inquiry, it is not unlimited. 
There is no general authority to expose the private affairs 
of individuals without justification in terms of the fune- 
tions of the Congress. This was freely conceded by the 
Solicitor General in his argument of this case.“ Nor is 
the Congress a law enforcement or trial agency. These 
are functions of the executive and judicial departments 
of government. No inquiry is an end in itself; it must 
be related to and in furtherance of a legitimate task of 
the Congress. Investigations conducted solely for the 


5 “Now, we don’t claim on behalf of the Government that there 
is any right to expose for the purposes of exposure. And I don’t 
know that Congress has ever claimed any such right. But we do 
say, in the same breath, that there is a right to inform the public 
at the same time you inform the Congress.” 
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personal aggrandizement of the investigators or to 
“punish” those investigated are indefensible. 

It is unquestionably the duty of all citizens to coop- 
erate with the Congress in its efforts to obtain the facts 
needed for intelligent legislative action. It is their unre- 
mitting obligation to respond to subpoenas, to respect the 
dignity of the Congress and its committees and to testify 
fully with respect to matters within the province of proper 
investigation. This, of course, assumes that the consti- 
tutional rights of witnesses will be respected by the Con- 
gress as they are in a court of justice. The Bill of Rights 
is applicable to investigations as to all forms of govern- 
mental action. Witnesses cannot be compelled to give 
evidence against themselves. They cannot be subjected 
to unreasonable search and seizure. Nor can the First 
Amendment freedoms of speech, press, religion, or politi- 
cal belief and association be abridged. 

The rudiments of the power to punish for “contempt 
of Congress” come to us from the pages of English history. 
The origin of privileges and contempts extends back into 
the period of the emergence of Parliament. The estab- 
lishment of a legislative body which could challenge the 
absolute power of the monarch is a long and bitter story. 
In that struggle, Parliament made broad and varied use 
of the contempt power. Almost from the beginning, both 
the House of Commons and the House of Lords claimed 
absolute and plenary authority over their privileges. This 
was an independent body of law, described by Coke as lex 
parliamenti.® Only Parliament could declare what those 
privileges were or what new privileges were occasioned, 
and only Parliament could judge what conduct constituted 
a breach of privilege. 

In particular, this exclusion of lex parliamenti from the 
lex terrae, or law of the land, precluded judicial review 


® Coke, Fourth Institute, 15. 
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of the exercise of the contempt power or the assertion 
of privilege. Parliament declared that no court had juris- 
diction to consider such questions. In the latter part of 
the seventeenth century, an action for false imprison- 
ment was brought by one Jay who had been held in con- 
tempt. The defendant, the Serjeant-at-Arms of the House 
of Commons, demurred that he had taken the plaintiff 
into custody for breach of privilege. The Chief Justice, 
Pemberton, overruled the demurrer. Summoned to the 
bar of the House, the Chief Justice explained that he 
believed that the assertion of privilege went to the merits 
of the action and did not preclude jurisdiction. For his 
audacity, the Chief Justice was dispatched to Newgate 
prison.”° 

It seems inevitable that the power claimed by Parlia- 
ment would have been abused. Unquestionably it was. 
A few examples illustrate the way in which individual 
rights were infringed. During the seventeenth century, 
there was a violent upheaval, both religious and political. 
This was the time of the Reformation and the establish- 
ment of the Church of England. It was also the period 
when the Stuarts proclaimed that the royal prerogative 
was absolute. Ultimately there were two revolutions, 
one protracted and bloody, the second without bloodshed. 
Critical commentary of all kinds was treated as contempt 
of Parliament in these troubled days. Even clergymen 
were imprisoned for remarks made in their sermons." 
Perhaps the outstanding case arose from the private con- 
versation of one Floyd, a Catholic, in which he expressed 
pleasure over the misfortune of the King’s Protestant 
son-in-law and his wife. Floyd was not a member of 


1° H. Comm. J. (1688-1693) 227; Jay v. Topham, 12 How. St. Tr. 
822. 

11 Proceedings against Richard Thompson, 8 How. St. Tr. 2; 
Wittke, The History of English Parliamentary Privilege, 50. 
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Parliament. None of the persons concerned was in any 
way connected with the House of Commons. Neverthe- 
less, that body imposed an humiliating and cruel sentence 
upon Floyd for contempt.’ The House of Lords inter- 
vened, rebuking the Commons for their extension of the 
privilege. The Commons acceded and transferred the rec- 
ord of the case to the Lords, who imposed substantially 
the same penalty.** 

Later in that century, during the reign of Charles IT, 
there was great unrest over the fact that the heir apparent, 
James, had embraced Catholicism. Anti-Catholic feel- 
ing ran high, spilling over a few years later when the 
infamous rogue, Titus Oates, inflamed the country with 
rumors of a “Popish Plot” to murder the King. A com- 
mittee of Parliament was appointed to learn the sources 
of certain pamphlets that had been appearing. One was 
entitled: The Grand Question Concerning the Proroga- 
tion of this Parliament for a Year and Three Months 
Stated and Discussed. A Doctor Carey admitted to the 
committee that he knew the author, but refused to 
divulge his name. Brought to the bar of the House of 


12 “Floyd, for uttering a few contemptible expressions, was degraded 
from his gentility, and to be held an infamous person; his testimony 
not to be received; to ride from the Fleet to Cheapside on horseback, 
without a saddle, with his face to the horse’s tail, and the tail in 
his hand, and then to stand two hours in the pillory, and to be 
branded in the forehead with the letter K; to ride four days after- 
wards in the same manner to Westminster, and then to stand two 
hours more in the pillory, with words on a paper in his hat show- 
ing his offence; to be whipped at the cart’s tail from the Fleet to 
Westminster Hall; to pay a fine of 5000/.; and to be a prisoner in 
Newgate during his life.” 1 DeLolme, The Rise and Progress of the 
English Constitution, 348. 

13H. L. J. (1620-1628) 110-111, 113, 116, 124, 125, 127, 132, 
133-134, 183; Wittke, 76-77. See also Kelke, Constitutional Law 
and Cases, 155-156. 





a 


LIMITATION OF APPELLATE JURISDICTION 15 


Lords, he persisted in this stand. The House imposed a 
fine of £1,000 and committed the witness to the Tower.” 
A hundred years later, George III had managed to gain 
control of Parliament through his ministers. The King 
could not silence the opposition, however, and one of the 
most vocal was John Wilkes. This precipitated a 
struggle that lasted for several years until Wilkes finally 
prevailed. One writer sums up the case thus: 


“He had won a victory for freedom of the press. 
He had directed popular attention to the royally- 
controlled House of Commons, and pointed out its 
unrepresentative character, and had shown how eas- 
ily a claim of privilege might be used to sanction the 
arbitrary proceedings of ministers and Parliament, 
even when a fundamental right of the subject was 
concerned. It is one of life’s little ironies that work 
of such magnitude had been reserved for one of the 
worst libertines and demagogues of all time.” » 


Even as late as 1835, the House of Commons appointed 
a select committee to inquire into “. . . the origin, nature, 
extent and tendency of the Orange Institutions.” This 
was a political-religious organization, vehemently Prot- 
estant in religion and strongly in favor of the growth of 
the British Empire. The committee summoned the 
Deputy Grand Secretary and demanded that he produce 
all the records of the organization. The witness refused 
to turn over a letter-book, which he admitted contained 
his answers to many communications upon Orange busi- 
ness. But it also contained, he said, records of private 
communications with respect to Orangeism. Summoned 


“4H. L. J. (1675-1681) 54-55. 

15 Wittke, 122-123. With all his knavery, Wilkes was long a hero 
with certain persecuted groups in England. Here, streets and other 
public places have been named for him and his writings. 
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to the bar of the House of Commons, he remained ada- 
mant and was committed to Newgate prison.” 

Modern times have seen a remarkable restraint in the 
use by Parliament of its contempt power. Important 
investigations, like those conducted in America by con- 
gressional committees, are made by Royal Commissions 
of Inquiry.’ These commissions are comprised of experts 
in the problem to be studied. They are removed from 
the turbulent forces of politics and partisan considera- 
tions. Seldom, if ever, have these commissions been 
given the authority to compel the testimony of witnesses 
or the production of documents.’* Their success in ful- 
filling their fact-finding missions without resort to coer- 
cive tactics is a tribute to the fairness of the processes to 
the witnesses and their close adherence to the subject 
matter committed to them. 

The history of contempt of the legislature in this coun- 
try is notably different from that of England. In the 
early days of the United States, there lingered the direct 
knowledge of the evil effects of absolute power. Most of 
the instances of use of compulsory process by the first 
Congresses concerned matters affecting the qualification 
or integrity of their members or came about in inquiries 
dealing with suspected corruption or mismanagement of 
government officials."* Unlike the English practice, from 


1#®H. Comm. J. (1835) 533, 564-565, 571, 575. 

17 Finer, Congressional Investigations: The British System, 18 U. of 
Chi. L. Rev. 521, 554-561; Smelser, Legislative Investigations: Safe- 
guards for Witnesses: The Problem in Historical Perspective, 29 
Notre Dame Law. 163, 167; Clokie & Robinson, Royal Commissions 
of Inquiry. 

18 Finer, 559; Smelser, 167; Clokie & Robinson, 186-187. 

19 See Landis, Constitutional Limitations on the Congressional Power 
of Investigation, 40 Harv. L. Rev. 153, 168-191; Potts, Power of 
Legislative Bodies to Punish for Contempt, 74 U. of Pa. L. Rev. 691, 
719-725. 
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the very outset the use of contempt power by the legisla- 
ture was deemed subject to judicial review.” 

There was very little use of the power of compulsory 
process in early years to enable the Congress to obtain 
facts pertinent to the enactment of new statutes or the 
administration of existing laws. The first occasion for 
such an investigation arose in 1827 when the House of 
Representatives was considering a revision of the tariff 
laws.” In the Senate, there was no use of a fact-finding 
investigation in aid of legislation until 1859.** In the 
Legislative Reorganization Act, the Committee on Un- 
American Activities is the only standing committee of 
the House of Representatives that was given the power 
to compel disclosures.” 


20 The first case to reach this Court was Anderson v. Dunn, 6 Wheat. 
204, which upheld the power of the House of Representatives to 
reprimand a person for attempting to bribe a member of the House. 

21 On December 31, 1827, the House Committee on Manufacturers 
was given the task of inquiring into the effect that the proposed 
upward revision in the tariff schedules would have upon domestic 
manufacturers. The power of the House to authorize a fact-finding 
inquiry in aid of legislation was seriously challenged. After full 
debate the investigation was authorized by a vote of 102 to 88. 
4 Cong. Deb. 889. 


22The subject matter of the select committee was “. . . the late 
invasion and seizure of the armory and arsenal of the United States 
at Harpers Ferry, in Virginia, by a band of armed men .... And 


that said committee [shall] report whether any and what legislation 
may, in their opinion, be necessary, on the part of the United States, 
for the future preservation of the peace of the country, or for the 
safety of the public property; and that said committee [shall] have 
power to send for persons and papers.” Cong. Globe, 36th Cong., 
Ist Sess. 141 (1859). 

2360 Stat. 828-829. All standing committees in the Senate were 
invested with the power of compulsory process. 60 Stat. 830-831. 
During the 83d Congress, two other standing committees in the 
House of Representatives, the Appropriations and Government 
Operations Committees, possessed that power. 99 Cong. Rec. 16-19. 
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It is not surprising, from the fact that the Houses of 
Congress so sparingly employed the power to conduct 
investigations, that there have been few cases requiring 
judicial review of the power. The nation was almost one 
hundred years old before the first case reached this Court 
to challenge the use of compulsory process as a legislative 
device, rather than in inquiries concerning the elections 
or privileges of Congressmen.** In Kilbourn v. Thomp- 
son, 103 U. S. 168, decided in 1881, an investigation had 
been authorized by the House of Representatives to learn 
the circumstances surrounding the bankruptey of Jay 
Cooke & Company, in which the United States had 
deposited funds. The committee became particularly 
interested in a private real estate pool that was a part of 
the financial structure. The Court found that the sub- 
ject matter of the inquiry was “in its nature clearly judi- 
cial and therefore one in respect to which no valid 
legislation could be enacted.” The House had thereby 
exceeded the limits of its own authority. 

Subsequent to the decision in Kilbourn, until recent 
times, there were very few cases dealing with the investi- 
gative power.” The matter came to the fore again when 


24 The first court that was called upon to review the constitutional 
validity of a legislative inquiry was the New York Court of Common 
Pleas. The case arose out of the inquiry by the Common Council 
of New York into the conduct of the Police Department in 1855. 
Judge Charles Patrick Daly upheld the investigative power as im- 
plicit in the functions of a legislature, but ruled that the examination 
of witnesses must be confined to the subject under investigation. 
Applying this standard, he ruled that questions directed to the 
national origin of policemen were improper under the investigators’ 
authorizing resolution. Briggs v. Mackeller, 2 Abbott’s Practice 
Reports 30 (N. Y. Common Pleas 1855). 

25 In re Chapman, 166 U. 8S. 661 (upheld conviction under R. S. 
§ 102, forerunner of 2 U.S. C. § 192, for refusal to answer questions 
in inquiry into charges of corruption among certain Senators with 
respect to pending bill on sugar tariff); cf. Marshall v. Gordon, 243 
U. S. 521. 
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the Senate undertook to study the corruption in handling 
of oil leases in the 1920’s. In McGrain v. Daugherty, 
273 U.S. 135, and Sinelair v. United States, 279 U.S. 263, 
the Court applied the precepts of Kilbourn to uphold the 
authority of the Congress to conduct the challenged inves- 
tigations. The Court recognized the danger to effective 
and honest conduct of the Government if the legislature’s 
power to probe corruption in the executive branch were 
unduly hampered. 

Following these important decisions, there was another 
lull in judicial review of investigations. The absence of 
challenge, however, was not indicative of the absence of 
inquiries. To the contrary, there was vigorous use of the 
investigative process by a Congress bent upon harnessing 
and directing the vast economic and social forces of the 
times. Only one case came before this Court, and the 
authority of the Congress was affirmed.” 

In the decade following World War IT, there appeared 
a new kind of congressional inquiry unknown in prior 
periods of American history. Principally this was the 
result of the various investigations into the threat of sub- 
version of the United States Government, but other sub- 
jects of congressional interest also contributed to the 
changed scene. This new phase of legislative inquiry 
involved a broad-scale intrusion into the lives and affairs 
of private citizens. It brought before the courts novel 
questions of the appropriate limits of congressional 
inquiry. Prior cases, like Kilbourn, McGrain and Sin- 
clair, had defined the scope of investigative power in terms 
of the inherent limitations of the sources of that power. 


6 Jurney v. MacCracken, 294 U.S. 125 (upheld power of Senate 
to punish as a contempt the action of a witness in allowing the de- 
struction and removal of papers subject to the subpoena of a Senate 
committee; held that enactment of 2 U. 8. C. § 192 did not impair 
contempt power of Houses of Congress). 
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In the more recent cases, the emphasis shifted to prob- 
lems of accommodating the interest of the Government 
with the rights and privileges of individuals. The cen- 
tral theme was the application of the Bill of Rights as a 
restraint upon the assertion of governmental power in 
this form. 

It was during this period that the Fifth Amendment 
privilege against self-incrimination was frequently in- 
voked and recognized as a legal limit upon the authority 
of a committee to require that a witness answer its ques- 
tions.*” Some early doubts as to the applicability of that 
privilege before a legislative committee never matured.” 
When the matter reached this Court, the Government did 
not challenge in any way that the Fifth Amendment pro- 
tection was available to the witness, and such a challenge 
could not have prevailed. It confined its argument to 
the character of the answers sought and to the adequacy 
of the claim of privilege. Quinn v. United States, 349 
U.S. 155; Emspak v. United States, 349 U.S. 190; Bart 
v. United States, 349 U.S. 219.”° 


27 The first reported case in which the claim of the privilege against 
self-incrimination was allowed in a congressional inquiry proceeding 
was United States v. Yukio Abe, 95 F. Supp. 991. Prior thereto, 
several state courts had held that legislative investigations were sub- 
ject to the witness’ privilege not to accuse himself under state con- 
stitutions. Emery’s Case, 107 Mass. 172, decided in 1871 is the 
earliest. See also Ex parte Johnson, 187 S. C. 1. 

28 E.g., Excerpts from Hearings before the House of Representatives 
Committee on Un-American Activities—Regarding Investigation of 
Communist Activities in Connection with the Atom Bomb, 80th Cong., 
2d Sess. 5; N. Y. Herald Tribune, Sept. 6, 1948, p. 3, col. 6-7. 

2° Appropriateness of the privilege has been upheld without question 
in Many cases arising out of congressional inquiry. See, e. g., Starko- 
vich v. United States, 231 F. 2d 411; Aiuppa v. United States, 201 
F. 2d 287; United States v. Costello, 198 F. 2d 200; Marcello v. 
United States, 196 F. 2d 437; United States v. DiCarlo, 102 F. Supp. 
597; United States v. Licavoli, 102 F. Supp. 607; United States v. 
Cohen, 101 F. Supp. 906; United States v. Jaffe, 98 F. Supp. 191; 





LIMITATION OF APPELLATE JURISDICTION 81 


A far more difficult task evolved from the claim by wit- 
nesses that the committees’ interrogations were infringe- 
ments upon the freedoms of the First Amendment.*° 
Clearly, an investigation is subject to the command that 
the Congress shall make no law abridging freedom of 
speech or press or assembly. While it is true that there 
is no statute to be reviewed, and that an investigation is 
not a law, nevertheless an investigation is part of law- 
making. It is justified solely as an adjunct to the legis- 
lative process. ‘The First Amendment may be invoked 
against infringement of the protected freedoms by law or 
by law-making.” 
~~“Abuses of the investigative process may imperceptibly 
lead to abridgment of protected freedoms. The mere 
summoning of a witness and compelling him to testify, 
against his will, about his beliefs, expressions or associa- 
tions is a measure of governmental interference. And 
when those forced revelations concern matters that are 
unorthodox, unpopular, or even hateful to the general 
public, the reaction in the life of the witness may be 
disastrous. This effect is even more harsh when it is 


United States v. Fitzpatrick, 96 F. Supp. 491; United States v. 
Raley, 96 F. Supp. 495; United States v. Yukio Abe, 95 F. Supp. 
991. 

8° The first reported decision, made in 1947, grew out of the inquiry 
of the Un-American Activities Committee into certain organizations 
suspected of subversive actions. Subpoenas duces tecum had been 
issued calling for the correspondence and other records of these 
organizations. Refusals to comply were followed by prosecutions 
under 2 U.S. C. § 192. The District Court denied motions to dismiss 
the indictments in United States v. Bryan, 72 F. Supp. 58. The 
decision with respect to the First Amendment was affirmed in Barsky 
v. United States, 167 F. 2d 241. 

31 See United States v. Rumely, 345 U. 8S. 41, 48-44; Lawson v. 
United States, 176 F. 2d 49, 51-52; Barsky v. United States, 167 
F. 2d 241, 244-250; United States v. Josephson, 165 F. 2d 82, 90-92. 
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past beliefs, expressions or associations that are disclosed 
and judged by current standards rather than those con- 
temporary with the matters exposed. Nor does the wit- 
ness alone suffer the consequences. ‘Those who are iden- 
tified by witnesses and thereby placed in the same glare 
of publicity are equally subject to public stigma, scorn 
and obloquy. Beyond that, there is the more subtle and 
immeasurable effect upon those who tend to adhere to 
the most orthodox and uncontroversial views and associa- 
tions in order to avoid a similar fate at some future time. 
That this impact is partly the result of non-governmental 
activity by private persons cannot relieve the investiga- 
tors of their responsibility for initiating the reaction. 

The Court recognized the restraints of the Bill of 
Rights upon congressional investigations in United States 
v. Rumely, 345 U.S.41. The magnitude and complexity 
of the problem of applying the First Amendment to that 
case led the Court to construe narrowly the resolution 
describing the committee’s authority. It was concluded 
that, when First Amendment rights are threatened, the 
delegation of power to the committee must be clearly 
revealed in its charter. 


Accommodation of the congressional need for particul ilar 


information with the individual and personal interest in 
privacy js an_ arduous a and_ delicate. ‘task for any court. 
We do not underestimate the difficulties that would 
attend such an undertaking. It is manifest that despite 
the adverse effects which follow upon compelled disclosure 
of private matters, not all such inquiries are barred. 
Kilbourn v. Thompson teaches that such an investigation 
into individual affairs is invalid if unrelated to any legis- 
lative purpose. That is beyond the powers conferred 
upon the Congress in the Constitution. United States v. 
Rumely makes it plain that the mere semblance of legis- 
lative purpose would not justify an inquiry in the face of 
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the Bill of Rights. The critical element, is the existence 
of, and the weight to be ascribed to, the interest of the 
Congress in demanding disclosures from an unwilling wit- 
ness. We. can imply assume, however, that every 
congressional investigation is uated by a public need 
that overbalances ces any private rights afiected. Todo so 


would be. ‘to_abdicate the. responsibility placed by the 
Constitution upon the judiciary to insure that the Con- 
gress does not unjustifiably encroach upon an individual’s 
ught to privacy nor abridge his liberty of speech, press. 
rgligion or assembly. 

Petitioner has earnestly suggested that the difficult 
questions of protecting these rights from infringement 
by legislative inquiries can be surmounted in this case 
because there was no public purpose served in his inter- 
rogation. His conclusion is based upon the thesis that 
the Subcommittee was engaged in a program of exposure 
for the sake of exposure. The sole purpose of the inquiry, 
he contends, was to bring down upon himself and others 
the violence of public reaction because of their past 
beliefs, expressions and associations. In support of this 
argument, petitioner has marshalled an impressive array 
of evidence that some Congressmen have believed that 
such was their duty, or part of it.* 


°2 In a report to the House, the Committee declared: 

“While Congress does not have the power to deny to citizens the 
right to believe in, teach, or advocate, communism, fascism, and 
nazism, it does have the right to focus the spotlight of publicity upon 


their activities. ...”’ H. R. Rep. No. 2, 76th Cong., Ist Sess. 13. 
A year later, the Committee reported that “. . . investigation 
to inform the American people . . . is the real purpose of the House 


Committee.” H.R. Rep. No. 1476, 76th Cong., 3d Sess. 1-2. 

A pamphlet issued by the Committee in 1951 stated that: 
“Exposure in a systematic way began with the formation of the 
House Committee on Un-American Activities, May 26, 1938.” The 
Committee believed itself commanded “. . . to expose people and 
organizations attempting to destroy this country. That is still its 
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We have no doubt that there is no congressional power 
to expose for the sake of exposure. The public is, of 
course, entitled to be informed concerning the workings 
of its government.” That cannot be inflated into a gen- 
eral power to expose where the predominant result can 
only be an invasion of the private rights of individuals. 
But a solution to our problem is not to be found in test- 
ing the motives of committee members for this purpose. 
Such is not our function. Their motives alone would 
not vitiate an investigation which had been instituted by 
a House of Congress if that assembly’s legislative purpose 
is being served.* 

Petitioner’s contentions do point to a situation of par- 
ticular significance from the standpoint of the consti- 


job and to that job it sticks.” 100 Things You Should Know About 
Communism, H. R. Doe. No. 136, 82d Cong., Ist Sess. 19, 67. 

In its annual reports, the Committee has devoted a large part of its 
information to a public listing of names along with a summary of their 
activities. ‘“. .. [T]he committee feels that the Congress and the 
American people will have a much clearer and fuller picture of the 
success and scope of communism in the United States by having set 
forth the names and, where possible, the positions occupied by indi- 
viduals who have been identified as Communists, or former 
Communists, during the past year.” H. R. Rep. No. 2516, 82d 
Cong., 2d Sess. 6-7. 

88 We are not concerned with the power of the Congress to inquire 
into and publicize corruption, maladministration or inefficiency in 
agencies of the Government. That was the only kind of activity 
deseribed by Woodrow Wilson in Congressional Government when he 
wrote: “The informing function of Congress should be preferred even 
to its legislative function.” Jd., at 303. From the earliest times in its 
history, the Congress has assiduously performed an “informing func- 
tion” of this nature. See Landis, Constitutional Limitations on the 
Congressional Power of Investigation, 40 Harv. L. Rev. 153, 168-194. 

’¢Compare the treatment of this point in Barenblatt v. United 
States, 240 F. 2d 875, 880-881; Morford v. United States, 176 F 
2d 54, 58: Eisler v. United States, 170 F. 2d 273, 278-279: United 
States v. Josephson, 165 F. 2d 82, 89; and United States v. Kamin, 
136 F. Supp. 791, 800-801. 
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tutional limitations upon congressional investigations. 
[The theory of a committee inquiry is that the com- 
mittee members are serving as the representativ es of the 
parent assembly in collecting information for a legis- 
lative purpose. Their function is to act as the eyes and 
ears of the Congress in obtaining facts upon which the 
full legislature can act. To carry out this mission, com- 
mittees and subcommittees, sometimes one Congressman, 
are endowed with the full power of the Congress to com- 
pel testimony. In this case, only two men exercised that 
authority in demanding information over petitioner’s 
protest. 

An essential premise in this situation is that the House 
or Senate shall have instructed the committee members 
on what they are to do with the power delegated to them. 
ltis-the responsibility. of the. Congress, in the first 
instance, to insure that compulsory process is used only 
in furtherance of a legislative purpose. That requires 
that the instructions to an investigating committee spell 
qui that group’s jurisdiction and purpose with sufficient 
particularity. Those instructions are embodied in the 
authorizing resolution. That document is the commit- 
tee’s charter. Broadly drafted and loosely worded, how- 
ever, such resolutions can leave tremendous latitude to 
the discretion of the investigators. The more vague the 
committee’s charter is, the greater becomes the possibility 
that the committee’s specific actions are not in conformity 
with the will of the parent House of Congress. 

The authorizing resolution of the Un-American Activ- 
ities Committee was adopted in 1938 when a select 
committee, under the chairmanship of Representative 
Dies, was created.” Several years later, the Committee 





85H. Res. 282, 75th Cong., 3d Sess., 83 Cong. Rec. 7568, 7586. 
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was made a standing organ of the House with the same 
mandate. It defines the Committee’s authority as 
follows: 


“The Committee on Un-American Activities, as a 
whole or by subcommittee, is authorized to make 
from time to time investigations of (i) the extent, 
character, and objects of un-American propaganda 
activities in the United States, (ii) the diffusion 
within the United States of subversive and un-Amer- 
ican propaganda that is instigated from foreign coun- 
tries or of a domestic origin and attacks the principle 
of the form of government as guaranteed by our Con- 
stitution, and (iii) all other questions in relation 
thereto that would aid Congress in any necessary 
remedial legislation.” * 


It would be difficult to imagine a less explicit authoriz- 
ing resolution. Who can define the meaning of “un- 
American”? What is that single, solitary “principle of 
the form of government as guaranteed by our Constitu- 
tion’? * There is no need to dwell upon the language, 
however. At one time, perhaps, the resolution might 
have been read narrowly to confine the Committee to the 
subject of propaganda.” The events that have transpired 
in the fifteen years before the interrogation of petitioner 
make such a construction impossible at this date. 


36H. Res. 5, 79th Cong., Ist Sess., 91 Cong. Rec. 10, 15. 

37H. Res. 5, 83d Cong., Ist Sess., 99 Cong. Rec. 18, 24. 

38 For contrasting views, see Morford v. United States, 176 F. 2d 54, 
57-58, and Barsky v. United States, 167 F. 2d 241, 247-248. 

89 The language of the resolution was obviously taken from the 
Dickstein resolution, which established the McCormack Committee 
in 1934 to study Nazi and other propaganda sent into the United 
States from foreign countries. H. Res. 198, 73d Cong., 2d Sess. 
Cong. Rec. 4934, 4949. 
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The members of the Committee have clearly demon- 
strated that they did not feel themselves restricted in any 
way to propaganda in the narrow sense of the word.” 
Unquestionably the Committee conceived of its task in 
the grand view of itsname. Un-American activities were 
its target, no matter how or where manifested. Notwith- 
standing the broad purview of the Committee’s experi- 
ence, the House of Representatives repeatedly approved 
its continuation. Five times it extended the life of 
the special committee.** Then it made the group a 
standing committee of the House.** <A year later, the 
Committee’s charter was embodied in the Legislative 
Reorganization Act.** On five occasions, at the beginning 
of sessions of Congress, it has made the authorizing reso- 
lution part of the rules of the House.** On innumerable 


4° Tn 1947, Judge Charles E. Clark, now Chief Judge of the Court 
of Appeals for the Second Circuit, wrote about the Committee: 
“Suffice it to say here that its range of activity has covered all 
varieties of organizations, including the American Civil Liberties 
Union, the C. I. O., the National Catholic Welfare Conference, the 
Farmer-Labor party, the Federal Theatre Project, consumers’ organi- 
zations, various publications from the magazine ‘Time’ to the ‘Daily 
Worker,’ and varying forms and types of industry, of which the recent 
investigation of the movie industry is fresh in the public mind. 
While it has avoided specific definition of what it is seeking, it has 
repeatedly inquired as to membership in the Communist party and 
in other organizations which it regards as communist controlled or 
affected.”” United States v. Josephson, 165 F. 2d 82, 95 (dissent). 

*1 H. Res. 26, 76th Cong., Ist Sess., 84 Cong. Rec. 1098, 1127-1128; 
H. Res. 321, 76th Cong., 3d Sess., 86 Cong. Rec. 572, 604-605; H. Res. 
90, 77th Cong., Ist Sess., 87 Cong. Rec. 886, 899; H. Res. 420, 77th 
Cong., 2d Sess., 88 Cong. Rec. 2282, 2297; H. Res. 65, 78th Cong., 
Ist Sess., 89 Cong. Rec. 795, 809-810. 

#291 Cong. Rec. 10, 15. 

43 60 Stat. 812, 828. 

44H. Res. 5, 80th Cong., Ist Sess., 93 Cong. Rec. 38; H. Res. 5, 
8lst Cong., Ist Sess., 95 Cong. Rec. 10; H. Res. 7, 82d Cong., Ist 
Sess., 97 Cong. Rec. 17, 19; H. Res. 5, 83d Cong., Ist Sess., 99 Cong. 
Rec. 15; H. Res. 5, 84th Cong., Ist Sess., 101 Cong. Rec. 11. 
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occasions, it has passed appropriation bills to allow the 
Committee to continue its efforts. 

Combining the language of the resolution with the con- 
struction it has been given, it is evident that the prelim- 
inary control of the Committee exercised by the House 
of Representatives is slight or non-existent. No one 
could reasonably deduce from the charter the kind of 
investigation that the Committee was directed to make. 
As a result, we are asked to engage in a process of retro- 
active rationalization. Looking backward from the 
events that transpired, we are asked to uphold the Com- 
mittee’s actions unless it appears that they were clearly 
not authorized by the charter. As a corollary to this 
inverse approach, the Government urges that we must 
view the matter hospitably to the power of the Con- 
gress—that if there is any legislative purpose which might 
have been furthered by the kind of disclosure sought, the 
witness must be punished for withholding it. No doubt 
every reasonable indulgence of legality must be accorded 
to the actions of a coordinate branch of our Government. 
But such deference cannot yield to an unnecessary 
and unreasonable dissipation of precious constitutional 
freedoms. 

The Government contends that the public interest at 
the core of the investigations of the Un-American Activ- 
ities Committee is the need by the Congress to be in- 
formed of efforts to overthrow the Government by force 
and violence so that adequate legislative safeguards can 
be erected. From this core, however, the Committee can 
radiate outward infinitely to any topic thought to be re- 
lated in some way to armed insurrection. The outer 
reaches of this domain are known only by the content of 
“un-American activities.” Remoteness of subject can be 
aggravated by a probe for a depth of detail even farther 
removed from any basis of legislative action. A third 
dimension is added when the investigators turn their at- 
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tention to the past to collect minutiae on remote topics, 
on the hypothesis that the past may reflect upon the 
present. 

The consequences that flow from this situation are 
manifold. In the first place, a reviewing court is unable 
to make the kind of judgment made by the Court in 
United States v. Rumely, supra. The Committee is 
allowed, in essence, to define its own authority, to choose 
the direction and focus of its activities. In deciding what 
to do with the power that has been conferred upon them, 
members of the Committee may act pursuant to motives 
that seem to them to be the highest. Their decisions, 
nevertheless, can lead to ruthless exposure of private lives 
in order to gather data that is neither desired by the Con- 
gress nor useful to it. Yet it is impossible in this cir- 
cumstance, with constitutional freedoms in jeopardy, to 
declare that the Committee has ranged beyond the area 
committed to it by its parent assembly because the 
boundaries are so nebulous. 

More important and more fundamental than that, 
however, it insulates the House that has authorized the 
investigation from the witnesses who are subjected to the 
sanctions of compulsory process. There is a wide gulf 
between the responsibility for the use of investigative 
power and the actual exercise of that power. This is 
an especially vital consideration in assuring respect for 
constitutional liberties. Protected freedoms should not 
be placed in danger in the absence of a clear determina- 
tion by the House or the Senate that a particular inquiry 
is justified by a specific legislative need. 

It is, of course, not the function of this Court to pre- 
scribe rigid rules for the Congress to follow in drafting 
resolutions establishing investigating committees. That 
is a matter peculiarly within the realm of the legislature, 
and its decisions will be accepted by the courts up to the 
point where their own duty to enforce the constitutionally 
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protected rights of individuals is affected. An excessively 
broad charter, like that of the House Un-American Activ- 
ities Committee, places the courts in an untenable posi- 
tion if they are to strike a balance between the public 
need for a particular interrogation and the right of citi- 
zens to carry on their affairs free from unnecessary gov- 
ernmental interference. It is impossible in such a situa- 
tion to ascertain whether any legislative purpose justifies 
the disclosures sought and, if so, the importance of that 
information to the Congress in furtherance of its legis- 
lative function. The reason no court can make this criti- 
cal judgment is that the House of Representatives itself 
has never made it. Only the legislative assembly ini- 
tiating an investigation can assay the relative necessity 
of specific disclosures. 

Absence of the qualitative consideration of petitioner’s 
questioning by the House of Representatives aggravates 
a serious problem, revealed in this case, in the relation- 
ship of congressional investigating committees and the 
witnesses who appear before them. Plainly these com- 
mittees are restricted to the missions delegated to 
them, 7. e., to acquire certain data to be used by the 
House or the Senate in coping with a problem that falls 
within its legislative sphere. No witness can be com- 
pelled to make disclosures on matters outside that area. 
This is a jurisdictional concept of pertinency drawn from 
the nature of a congressional committee’s source of 
authority. It is not wholly different from nor unrelated 
to the element of pertinency embodied in the criminal 
statute under which petitioner was prosecuted. When 
the definition of jurisdictional pertinency is as uncertain 
and wavering as in the case of the Un-American Activ- 
ities Committee, it becomes extremely difficult for the 
Committee to limit its inquiries to statutory pertinency. 

Since World War II, the Congress has practically aban- 
doned its original practice of utilizing the coercive sanc- 
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tion of contempt proceedings at the bar of the House. 
The sanction there imposed is imprisonment by the House 
until the recalcitrant witness agrees to testify or disclose 
the matters sought, provided that the incarceration does 
not extend beyond adjournment. The Congress has in- 
stead invoked the aid of the federal judicial system in 
protecting itself against contumacious conduct. It has 
become customary to refer these matters to the United 
States Attorneys for prosecution under criminal law. 

The appropriate statute is found in 2 U.S. C. § 192. 
It provides: 


“Every person who having been summoned as a 
witness by the authority of either House of Con- 
gress to give testimony or to produce papers upon 
any matter under inquiry before either House, or 
any joint committee established by a joint or concur- 
rent resolution of the two Houses of Congress, or any 
committee of either House of Congress, willfully 
makes default, or who, having appeared, refuses to 
answer any question pertinent to the question under 
inquiry, shall be deemed guilty of a misdemeanor, 
punishable by a fine of not more than $1,000 nor less 
than $100 and imprisonment in a common jail for not 
less than one month nor more than twelve months.” * 

> This statute was passed in 1857 as a direct result of an incident 
which caused the Congress to feel that it needed more severe sanc- 
tions to compel disclosures than were available in the historical pro- 
cedure of summoning the recalcitrant witness before the bar of either 
House of Congress and ordering him held in custody until he agreed 
to testify. Such imprisonment is valid only so long as the House 
remiuins in session. See Anderson v. Dunn, 6 Wheat. 204, 231; 
Eberling, Congressional Investigations, 1S0-184. 

The immediate cause for adoption of the statute was an accusation 
by one J. W. Simonton, a newspaperman, that certain unnamed Con- 
gressmen were soliciting bribes on a matter pending before the legis- 
lature. Simonton was cited before the House of Representatives and 
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In fulfillment of their obligation under this statute, the 
courts must accord to the defendants every right which is 
guaranteed to defendants in all other criminal cases. 
Among these is the right to have available, through a suf- 
ficiently precise statute, information revealing the stand- 
ard of criminality before the commission of the alleged 
offense.** Applied to persons prosecuted under § 192, 
this raises a special problem in that the statute defines the 
crime as refusal to answer “any question pertinent to 
the question under inquiry.” Part of the standard of 
criminality, therefore, is the pertinency of the questions 
propounded to the witness.*’ 

_The problem attains proportion when viewed from the 
standpoint of the witness who appears before a congres- 
sional committee. He must decide at the time the ques- 
tions are propounded whether or not to answer. As the 
Court said in Sinclair v. United States, 279 U.S. 263, the 
witness acts at his peril. He is “. . . bound rightly to 
construe the statute.” Jd., at 299. An erroneous deter- 
mination on his part, even if made in the utmost good 
faith, does not exculpate him if the court should later rule 
that the questions were pertinent to the question under 
inquiry. 


refused to divulge the names of those implicated. In the course of 
that episode, the forerunner of 2 U. S. C. §192 was passed in 
order “... to inflict a greater punishment than the committee 
believe the House possesses the power to inflict.” Cong. Globe, 34th 
Cong., 3d Sess. 405. See also id., 403-413, 426-433, 434-445. There- 
after, having been in custody more than two weeks, Simonton testified 
to the satisfaction of the committee and was discharged. 3 Hinds’ 
Precedents § 1669. 

46 United States v. Harriss, 347 U.S. 612; United States v. Cardiff, 
344 U.S. 174; Winters v. New York, 333 U.S. 507; Musser v. Utah, 
333 U.S. 95; Lanzetta v. New Jersey, 306 U.S. 451. 

47 United States v. Orman, 207 F. 2d 148; Bowers v. United States, 
202 F. 2d 447; United States v. Kamin, 135 F. Supp. 382, 136 F. 
Supp. 791. 
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It is obvious that a person compelled to make this 
choice is entitled to have knowledge of the subject to 
which the interrogation is deemed pertinent. That 
knowledge must be available with the same degree of 
explicitness and clarity that the Due Process Clause re- 
quires in the expression of any element of a criminal 
offense. The “vice of vagueness” ** must be avoided here 
as in all other crimes. There are several sources that can 
outline the “question under inquiry” in such a way that 
the rules against vagueness are satisfied. The authoriz- 
ing resolution, the remarks of the chairman or members 
of the committee, or even the nature of the proceedings 
themselves might sometimes make the topic clear. This 
case demonstrates, however, that these sources often leave 
the matter in grave doubt. 

The first possibility is that the authorizing resolution 
itself will so clearly declare the “question under inquiry” 
that a witness can understand the pertinency of questions 
asked him. The Government does not contend that the 
authorizing resolution of the Un-American Activities 
Committee could serve such a purpose. Its, confusing 
breadth is amply illustrated by the innumerable and 
diverse questions into which the Committee has inquired 
under this charter since 1938. If the ‘question unde 


inquiry’ were stated with such sweeping and uncertain 
scope, we doubt that it would withstand an attack on the 
ground of vagueness. 

That issue is not before us, however, in light of the 
Government’s position that the immediate subject under 
inquiry before the Subcommittee interviewing petitioner 
was only one aspect of the Committee’s authority to 
investigate un-American activities. Distilling that single 
topic from the broad field is an extremely difficult task 
upon the record before us. There was an opening state- 





8 United States v. Josephson, 165 F. 2d 82, 88. 
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ment by the Committee Chairman at the outset of the 
hearing, but this gives us no guidance. In this statement, 
the Chairman did no more than paraphrase the authoriz- 
ing resolution and give a very general sketch of the past 
efforts of the Committee.*® 


*9“The committee will be in order. I should like to make an 
opening statement regarding our work here in the city of Chicago. 
The Congress of the United States, realizing that there are individuals 
and elements in this country whose aim it is to subvert our consti- 
tutional form of government, has established the House Committee 
on Un-American Activities. In establishing this committee, the Con- 
gress has directed that we must investigate and hold hearings, either 
by the full committee or by a subcommittee, to ascertain the extent 
and success of subversive activities directed against these United 
States. 

“On the basis of these investigations and hearings, the Committee 
on Un-American Activities reports its findings to the Congress and 
makes recommendations from these investigations and hearings for 
new legislation. As a result of this committee’s investigations and 
hearings, the Internal Security Act of 1950 was enacted. 

“Over the past fifteen years this committee has been in existence, 
both as a special and permanent committee, it has made forty-seven 
recommendations to the Congress to insure proper security against 
subversion. I am proud to be able to state that of these forty-seven 
recommendations, all but eight have been acted upon in one way 
or another. Among these recommendations which the Congress has 
not acted upon are those which provide that witnesses appearing 
before congressional committees be granted immunity from prose- 
cution on the information they furnish. 

“The committee has also recommended that evidence secured from 
confidential devices be admissible in cases involving the national 
security. The executive branch of Government has now also asked 
the Congress for such legislation. A study is now being made of 
various bills dealing with this matter. 

“The Congress has also referred to the House Committee on Un- 
American Activities a bill which would amend the National Security 
Act of 1950. This bill, if enacted into law, would provide that the 
Subversive Activities Control Board should, after suitable hearings 
and procedures, be empowered to find if certain labor organizations 
are in fact Communist-controlled action groups. Following this 
action, such labor groups would not have available the use of the 
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No aid is given as to the “question under inquiry” in 
the action of the full Committee that authorized the crea- 
tion of the Subcommittee before which petitioner ap- 
peared. The Committee adopted a formal resolution 
giving the Chairman the power to appoint subcommit- 
tees “. . . for the purpose of performing any and all acts 
which the Committee as a whole is authorized to do.” ” 
In effect, this was a device to enable the investigations to 
proceed with a quorum of one or two members and sheds 


National Labor Relations Board as they now have under the provi- 
sions of the Labor-Management Relations Act of 1947. 

“During the first session of this 83rd Congress, the House Un- 
American Activities Committee has held hearings in Los Angeles and 
San Francisco, California; Albany and New York City, New York; 
Philadelphia, Pennsylvania, and Columbus, Ohio. We are here in 
Chicago, Illinois, realizing that this is the center of the great mid- 
western area of the United States. 

“It cannot be said that subversive infiltration has had a greater 
nor a lesser success in infiltrating this important area. The hearings 
today are the culmination of an investigation that has been conducted 
by the committee’s competent staff and is a part of the committee’s 
intention for holding hearings in various parts of the country. 

“The committee has found that by conducting its investigations 
and holding hearings in various parts of the country, it has been able 
to secure a fuller and more comprehensive picture of subversive 
efforts throughout our nation. Every witness who has been sub- 
poenaed to appear before the committee here in Chicago, as in all 
hearings conducted by this committee, are known to possess informa- 
tion which will assist the committee in performing its directed function 
to the Congress of the United States.” (R. 43-44; Hearing, supra, 
note 2, Part 1, at 4165-4166.) 

‘°° The Committee convened in executive session on January 22, 
1953, and adopted the following resolution: 

“BE IT RESOLVED, that the Chairman shall have authority from 
time to time to appoint subcommittees composed of one or more 
members of the Committee on Un-American Activities for the purpose 
of performing any and all acts which the Committee as a whole 
is authorized to do.” (R. 91.) 
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no light on the relevancy of the questions asked of 
petitioner.” 

The Government believes that the topic of inquiry 
before the Subcommittee concerned Communist infiltra- 
tion in labor. In his introductory remarks, the Chairman 
made reference to a bill, then pending before the Com- 
mittee,” which would have penalized labor unions con- 
trolled or dominated by persons who were, or had been, 
members of a “Communist-action” organization, as de- 


5! The original resolution authorizing subcommittees was amended 
on March 3, 1954, to require any subcommittee to consist of at least 
three members, two of whom could constitute a quorum. (R. 92.) 

Petitioner appeared before a subcommittee composed at the outset 
of four members. After a recess in the course of his testimony, only 
two committeemen were present. It was during this latter phase 
of his testimony that petitioner refused to answer the questions 
involved in this case. 

52 The bill pending at the time of the Chairman’s remarks, March 
15, 1954, and when petitioner testified a month later was H. R. 7487, 
100 Cong. Rec. 763. No action was ever taken on this proposal. 
Introduced by Representative Velde, it would have withdrawn the 
rights, privileges and benefits under the National Labor Relations 
Act of any labor organization which was substantially directed, 
dominated or controlled by persons who were or ever had been 
members of a “Communist-action organization,” 
used in the Internal Security Act. 

On July 6, 1954, after extensive hearings, the Senate Judiciary 
Committee reported favorably on 8. 3706, a bill drafted by that 
committee to amend the Internal Security Act. Two days later, 
Representative Velde introduced H. R. 9838, which was identical to 
S. 3706. These bills eventually became law. 68 Stat. 775. The 
Act ereated the concept of a “Communist infiltrated organization,” 
and part of its provisions declared that a labor union that came 
within that definition should be barred from the rights, privileges 
and benefits of the National Labor Relations Act. The same sanctions 
were applied to a labor group that was a “Communist-action” or 
“Communist-front organization” under the original Internal Security 
Act. 


as that phrase is 
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fined in the Internal Security Act of 1950. The Subcom- 
mittee, it is contended, might have been endeavoring to 
determine the extent of such a problem. 

This view is corroborated somewhat by the witnesses 
who preceded and followed petitioner before the Subcom- 
mittee. Looking at the entire hearings, however, there 
is strong reason to doubt that the subject revolved about 
labor matters. The published transcript is entitled: 
Investigation of Communist Activities in the Chicago 
Area, and six of the nine witnesses had no connection with 
labor at all. 

The most serious doubts as to the Subcommittee’s 
“question under inquiry,” however, stem from the precise 
questions that petitioner has been charged with refusing 
to answer. Under the terms of the statute, after all, it 
is these which must be proved pertinent. Petitioner is 
charged with refusing to tell the Subcommittee whether 
or not he knew that certain named persons had been 
members of the Communist Party in the past. The 
Subcommittee’s counsel read the list from the testimony 
of a previous witness who had identified them as Com- 
munists. Although this former witness was identified 
with labor, he had not stated that the persons he named 
were involved in union affairs. Of the thirty names 


propounded to petitioner, seven were completely uncon- 


nected with organized labor. One operated a beauty 
parlor. Another was a watchmaker. Several were identi- 
fied as “just citizens” or “only Communists.’ When 
almost a quarter of the persons on the list are not labor 


°’ The first four witnesses testified principally about the Com- 
munist Party activities of an employee of the National Cancer Insti- 
tute of the United States Public Health Service. A Chicago attorney 
related to the Subcommittee his experiences with Communist youth 
organizations during his college days. The sixth witness told of her 
work as a district organizer for the Communist Party in Montana, 
Wyoming, Idaho and the Dakotas during the 1930’s. 


WH OAT pt. 2 
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people, the inference becomes strong that the subject 
before the Subcommittee was not. defined in. terms of 
Communism in labor. 

The final source of evidence as to the “question under 
inquiry’ _is_the Chairman’s response _ when petitioner 
gbjected to the questions on the grounds of lack of perti- 
nency. The Chairman then announced that the Sub- 
committee was investigating “subversion and subversive 
propaganda.” ** This is a subject at least as broad and 
indefinite as the authorizing resolution of the Committee, 
if not more so. 

Having exhausted the several possible indicia of the 
“question under inquiry,” we remain unenlightened as to 
the subject to which the questions asked petitioner were 
pertinent. Certainly, if the point is that obscure after 
trial and appeal, it was not adequately revealed to peti- 
tioner when he had to decide at his peril whether or not 
to answer. Fundamental fairness demands that no wit- 
ness be compelled to make such a determination with so 
little guidance. Unless the subject matter has been made 
to appear with undisputable clarity, it is the duty of the 
investigative. body, upon objection..of the witness on 
grounds of pertinency, to state for the record the subject 
under inquiry at that time and the manner in which the 


5¢“This committee is set up by the House of Representatives to 
investigate subversion and subversive propaganda and to report to 
the House of Representatives for the purpose of remedial legislation. 

“The House of Representatives has by a very clear majority, a 
very large majority, directed us to engage in that type of work, and 
so we do, as a committee of the House of Representatives, have the 
authority, the jurisdiction, to ask you concerning your activities 
in the Communist Party, concerning your knowledge of any other 
persons who are members of the Communist Party or who have been 
members of the Communist Party, and so, Mr. Watkins, you are 
directed to answer the question propounded to you by counsel.” 
(R. 86; Hearings, supra, note 2, Part 3, at 4275-4276.) 
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propounded questions are pertinent thereto.” To be 

meaningful, the explanation must, describe what the topic 
under.inquiry is and the connective reasoning whereby 
the.precise questions asked relate to it. 

The statement of the Committee Chairman in this case, _ 
in response to petitioner’s protest, was woefully inade- 
quate to conyey sufficient information as to the pertinency 
of the questions to the subject under inquiry, Petitioner 
was. thus not accorded a fair opportunity to determine 
whether. he was.within his rights in refusing to answer, 
and his. conyiction is necessarily invalid under the Due 
Process Clause.of the Fifth Amendment. 

We are mindful of the complexities of modern govern- 
ment and the ample scope that must be left to the Con- 
gress as the sole constitutional depository of legislative 
power. Equally mindful are we of the indispensable 
function, in the exercise of that power, of congressional 
investigations. The conclusions we have reached in this 
case will not prevent the Congress, through its commit- 
tees, from obtaining any information it needs for the 
proper fulfillment of its role in our scheme of government. 
The legislature is free to determine the kinds of data that 
should be collected. Jt is only those investigations that 
are conducted by use of compulsory process that give 
rise to a need to protect the rights of individuals against 
illegal encroachment. That protection can be. readily. 
achieved through procedures which prevent the separa- 
tion of power from responsibility and which provide the 
cgnstitutional requisites of fairness for witnesses. A 
measure of added care on the part of the House and the 
Senate in authorizing the use of compulsory process and 
by their committees in exercising that power would suffice. 
That is a small price to pay if it serves to uphold the prin- 


55 Cf. United States v. Kamin, 136 F. Supp. 791, 800. 
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ciples of limited, constitutional government without con- 
stricting the power of the Congress to inform itself. 

The judgment of the Court of Appeals is reversed, and 
the case is remanded to the District Court with instruc- 
tions to dismiss the indictment. 

It is so ordered. 


Mr. Justice Burton and Mr. Justice WHITTAKER 
took no part in the consideration or decision of this case. 
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Mr. JusTIcE FRANKFURTER, concurring. 


I deem it important to state what I understand to be 
the Court’s holding. Agreeing with its holding, I join 
its opinion. 

The power of the Congress to punish for contempt of its 
authority is, as the Court points out, rooted in history. 
It has been acknowledged by this Court since 1821. 
Anderson v. Dunn, 6 Wheat. 204. Until 1857, Congress 
was content to punish for contempt through its own 
process. By the Act of January 24, 1857, 11 Stat. 155, 
as amended by the Act of January 24, 1862, 12 Stat. 333, 
Congress provided that, “in addition to the pains and 
penalties now existing’ (referring of course to the 
power of Congress itself to punish for contempt), “con- 
tumacy in a witness called to testify in a matter properly 
under consideration by either House, and deliberately 
refusing to answer questions pertinent thereto, shall be 
a misdemeanor against the United States.” Jn re Chap- 
man, 166 U.S. 661,672. This legislation is now 2 U.S.C. 
$192. By thus making the federal judiciary the affirma- 
tive agency for enforcing the authority that underlies the 
congressional power to punish for contempt, Congress 
necessarily brings into play the specific provisions of the 
Constitution relating to the prosecution of offenses and 
those implied restrictions under which courts function. 
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To turn to the immediate problem before us, the scope 
of inquiry that a committee is authorized to pursue must 
be defined with sufficiently unambiguous clarity to safe- 
guard a witness from the hazards of vagueness in the 
enforcement of the criminal process against which the 
Due Process Clause protects. The questions must be put 
with relevance and definiteness sufficient to enable the 
witness to know whether his refusal to answer may lead 
to conviction for criminal contempt and to enable both 
the trial and the appellate courts readily to determine 
whether the particular circumstances justify a finding of 
guilt. 

While implied authority for the questioning by the 
Committee, sweeping as was its inquiry, may be squeezed 
out of the repeated acquiescence by Congress in the Com- 
mittee’s inquiries, the basis for determining petitioner's 
guilt is not thereby laid. Prosecution for contempt of 
Congress presupposes an adequate opportunity for the 
defendant to have awareness of the pertinency of the 
information that he has denied to Congress. And the 
basis of such awareness must be contemporaneous with 
the witness’ refusal to answer and not at the trial for it. 
Accordingly, the actual scope of the inquiry that the Com- 
mittee was authorized to conduct and the relevance of the 
questions to that inquiry must be shown to have been 
luminous at the time when asked and not left, at best, in 
cloudiness. The circumstances of this case were wanting 
in these essentials. 


SUPREME COURT OF THE UNITED STATES 


No. 261.—OctToser Term, 1956. 


On Writ of Certiorari 

John T. Watkins, Petitioner,| to the United States 

v. Court of Appeals for 

United States of America. the District of Colum- 
bia Circuit. 


[June 17, 1957.] 


Mr. Justice CuarK, dissenting. 


As I see it the chief fault in the majority opinion is its 
mischievous curbing of the informing function of the Con- 
gress. While I am not versed in its procedures, my expe- 
rience in the executive branch of the Government leads me 
to believe that the requirements laid down in the opinion 
for the operation of the committee system of inquiry are 
both unnecessary and unworkable. It is my purpose to 
first discuss this phase of the opinion and then record my 
views on the merits of Watkins’ case. 


I, 


It may be that at times the House Committee on Un- 
American Activities has, as the Court says, “conceived of 
its task in the grand view of its name.” And, perhaps, as 
the Court indicates, the rules of conduct placed upon the 
Committee by the House admit of individual abuse and 
unfairness. But that is none of our affair. So long as the 
object of a legislative inquiry is legitimate and the ques- 
tions propounded are pertinent thereto, it is not for the 
courts to interfere with the committee system of inquiry. 
To hold otherwise would be an infringement on the power 
given the Congress to inform itself, and thus a trespass 
upon the fundamental American principle of separation of 
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powers. The majority has substituted the judiciary as 
the grand inquisitor and supervisor of congressional 
investigations. It has never been so. 


II. 


Legislative committees to inquire into facts or condi- 
tions for assurance of the public welfare or to determine 
the need for legislative action have grown in importance 
with the complexity of government. The investigation 
that gave rise to this prosecution is of the latter type. 
Since many matters requiring statutory action lie in the 
domain of the specialist or are unknown without testi- 
mony from informed witnesses, the need for information 
has brought about legislative inquiries that have used the 
compulsion of the subpoena to lay bare needed facts and 
a statute, 2 U.S. C. § 192 here involved, to punish recalci- 
trant witnesses. The propriety of investigations has long 
been recognized and rarely curbed by the courts, though 
constitutional limitations on the investigatory powers are 
admitted." The use of legislative committees to secure 
information follows the example of the people from whom 
our legislative system is derived. The British method has 
variations from that of the United States but funda- 
mentally serves the same purpose—the enlightenment of 
Parliament for the better performance of its duties. 
There are standing committees to carry on the routine 
work, royal commissions to grapple with important social 
or economic problems, and special tribunals of inquiry 
for some alleged offense in government.? Our Congress 





1 United States v. Rumely, 345 U.S. 41 (1953); Sinclair v. United 
States, 279 U. 8. 263 (1929); Reed v. County Commissioners, 277 
U. S. 376 (1928); McGrain v. Daugherty, 273 U.S. 135 (1927); 
Landis, Constitutional Limitations on the Congressional Power of 
Investigation, 40 Harv. L. Rev. 153 (1926). 

2 Symposium on Congressional Investigations, 18 U. of Chi. L. Rev. 
421, Finer, The British System, 532, 554, 561 (1951). 
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has since its beginning used the committee system to 
inform itself. It has been estimated that over 600 inves- 
tigations have been conducted since the First Congress. 
They are “a necessary and appropriate attribute of the 
power to legislate... .’ McGrain v. Daugherty, 273 
U. S. 135, 175 (1927). 

The Court indicates that in this case the source of 
the trouble lies in the “tremendous latitude” given the 
Un-American Activities Committee in the Legislative 
Reorganization Act.’ It finds that the Committee “is 


3 The Committee originated in 1938 under H. Res. 282, 75th 
Cong., 3d Sess., 83 Cong. Rec. 7568, and was patterned after a 
resolution of 1934 authorizing the investigation of Nazi propaganda. 
H. Res. 198, 73d Cong., 2d Sess., 78 Cong. Rec. 4934. The resolution 
read much the same as the present authority of the Committee which 
is quoted below. By a succession of House Resolutions (H. Res. 26, 
76th Cong., Ist Sess., 84 Cong. Rec. 1098; H. Res. 321, 76th Cong., 
3d Sess., 86 Cong. Rec. 572; H. Res. 90, 77th Cong., 1st Sess., 87 
Cong. Rec. 886; H. Res. 420, 77th Cong., 2d Sess., 88 Cong. Rec. 
2282; H. Res. 65, 78th Cong., Ist Sess., 89 Cong. Rec. 795) the 
Committee continued in existence until in 1945, by amendment of 
the House Rules, it was made a standing committee. 91 Cong. Rec. 
10, 15. The Legislative Reorganization Act of 1946 retained it as 
one of the standing committees and provided: 

“All proposed legislation, messages, petitions, memorials, and other 
matters relating to the subjects listed under the standing committees 
named below shall be referred to such committees, respectively : 

“(q) ... (2) The Committee on Un-American Activities, as a 
whole or by subcommittee, is authorized to make from time to time 
investigations of (i) the extent, character, and objects of un-American 
propaganda activities in the United States, (ii) the diffusion within 
the United States of subversive and un-American propaganda that 
is instigated from foreign countries or of a domestic origin and attacks 
the principle of the form of government as guaranteed by our Con- 
stitution, and (iii) all other questions in relation thereto that would 
aid Congress in any necessary remedial legislation.” 60 Stat. 828. 

The Committee is authorized to sit and act at any time, anywhere 
in the United States and to require the attendance of witnesses and 
the production of books and papers. A resolution of the Eighty- 
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allowed, in essence, to define its own authority, [and] to 
choose the direction and focus of its activities.” This, of 
course, is largely true of all committees within their re- 
spective spheres. And, while it is necessary that the 
“charter,” as the opinion calls the enabling resolution, 
“spell out [its] jurisdiction and purpose,” that must 
necessarily be in more or less general terms. An examina- 
tion of the enabling resolutions of other committees 
reveals the extent to which this is true. 

Permanent or standing committees of both Houses 
have been given power in exceedingly broad terms. 
For example, the Committees on the Armed Services 
have jurisdiction over “Common defense generally” ; * the 
Committees on Interstate and Foreign Commerce have 
jurisdiction over “Interstate and foreign commerce gen- 
erally”; ° and the Committees on Appropriation have 
jurisdiction over “Appropriation of the revenue for the 
support of the Government.’® Perhaps even more 
important for purposes of comparison are the broad 
authorizations given to select or special committees es- 
tablished by the Congress from time to time. Such com- 
mittees have been “authorized and directed” to make full 
and complete studies “of whether organized crime utilizes 
the facilities of interstate commerce or otherwise operates 
in interstate commerce”; * “of .. . all lobbying activities 


third Congress adopted the Rules of the previous Congresses as 
amended by the Legislative Reorganization Act of 1946. H. Res. 5, 
83d Cong., Ist Sess., 99 Cong. Rec. 15, 16, 18, 24. 

*60 Stat. 815, 824. 

560 Stat. 817, 826. 

660 Stat. 815, 824. 

7S. Res. 202, Sist Cong., 2d Sess., in pertinent part provides: 

“authorized and directed to make a full and complete study and 
investigation of whether organized crime utilizes the facilities of 
interstate commerce or otherwise operates in interstate commerce 
in furtherance of any transactions which are in violation of the law 
of the United States or of the State in which the transactions occur, 
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intended to influence, encourage, promote, or retard legis- 


lation”; * “to determine the extent to which current 
literature . . . containing ammoral, [or] obscene . . . mat- 
ter, or placing improper emphasis on crime . . . are being 


made available to the people of the United States . . .”; ° 


> 


and “of the extent to which criminal or other improper 
practices . . . are, or have been, engaged in the field of 
labor-management relations . . . to the detriment of the 
interests of the public . . . .”’° (Emphasis added in each 


and, if so, the manner and extent to which, and the identity of the 
persons, firms, or corporations by which such utilization is being 
made, what facilities are being used, and whether or not organized 
crime utilizes such interstate facilities or otherwise operates in inter- 
state commerce for the development of corrupting influences in viola- 
tion of law of the United States or the laws of any State: Provided, 
however, That nothing contained herein shall authorize (1) the rec- 
ommendation of any change in the laws of the several States relative 
to gambling, or (2) any possible interference with the rights of the 
several States to prohibit, legalize, or in any way regulate gambling 
within their borders.” 

8H. Res. 298, 81st Cong., 1st Sess., in pertinent part provides: 

“authorized and directed to conduct a study and investigation of 
(1) all lobbying activities intended to influence, encourage, promote, 
or retard legislation; and (2) all activities of agencies of the Federal 
Government intended to influence, encourage, promote, or retard 
legislation.” 

®H. Res. 596, 82d Cong., 2d Sess., in pertinent part provides: 

“authorized and directed to conduct a full and complete investiga- 
tion and study (1) to determine the extent to which current litera- 
ture—books, magazines, and comic books—containing immoral, 
obscene, or otherwise offense matter, or placing improper emphasis 
on crime, violence, and corruption, are being made available to the 
people of the United States through the United States mails and 
otherwise; and (2) to determine the adequacy of existing law to 
prevent the publication and distribution of books containing immoral, 
offensive, and other undesirable matter.” 

10S. Res. 74, 85th Cong., Ist Sess. 

“authorized and directed to conduct an investigation and study 
of the extent to which criminal or other improper practices or activi- 
ties are, or have been, engaged in in the field of labor-management 
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example.) Surely these authorizations permit the com- 
mittees even more “tremendous latitude” than the 
“charter” of the Un-American Activities Committee. 
Yet no one has suggested that the powers granted were 
too broad. To restrain and limit the breadth of investi- 
gative power of this Committce necessitates the similar 
handling of all other committees. The resulting restraint 
imposed on the committee system appears to cripple the 
system beyond workability. 

The Court finds fault with the use made of compulsory 
process, power for the use of which is granted the Com- 
mittee in the Reorganization Act. While the Court finds 
that the Congress is free “to determine the kinds of data” 
it wishes its committees to collect, this has lead through 
the abuse of process the Court says, to an encroachment 
on individual rights. To my mind this indicates a lack of 
understanding of the problems facing such committees. I 
am sure that the committees would welcome voluntary 
disclosure. It would simplify and relieve their burden 
considerably if the parties involved in investigations 
would come forward with a frank willingness to cooperate. 
But everyday experience shows this just does not hap- 
pen. One needs only to read the newspapers to know 
that the Congress could gather little “data” unless its com- 
mittees had, unfettered, the power of subpoena. In fact, 
Watkins himself could not be found for appearance at the 
first hearing and it was only by subpoena that he attended 
the second. The Court generalizes on this crucial prob- 
lem saying “added care on the part of the House and the 
Senate in authorizing the use of compulsory process and 
by their committees in exercising that power would suf- 


relations or in groups or organizations of employees or employers 
to the detriment of the interests of the public, employers or employees, 
and to determine whether any changes are required in the laws of 
the United States in order to protect such interests against the 
occurrence of such practices or activities.” 
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fice.” It does not say how this “added care” could be 
applied in practice; however, there are many implica- 
tions since the opinion warns that “procedures which pre- 
vent the separation of power from responsibility” would 
be necessary along with “constitutional requisites of fair- 
ness for witnesses.” The “power” and “responsibility” 
for the investigations are, of course, in the House where 
the proceeding is initiated. But the investigating job 
itself can only be done through the use of committees. 
They must have the “power” to force compliance with 
their requirements. If the rule requires that this power 
be retained in the full House then investigations will be 
so cumbrous that their conduct will be a practical impos- 
sibility. As to “fairness for witnesses” there is nothing 
in the record showing any abuse of Watkins. If anything, 
the Committee was abused by his recalcitrance. 

While ambiguity prevents exactness (and there is “vice 
in vagueness” the majority reminds), the sweep of the 
opinion seems to be that “preliminary control’ of the 
Committee must be exercised. The Court says a wit- 
ness’ protected freedoms cannot “be placed in danger in 
the absence of a clear determination by the House or the 
Senate that a particular inquiry is justified by a specific 
legislative need.” Frankly I do not see how any such pro- 
cedure as “preliminary control” can be effected in either 
House of the Congress. What will be controlled pre- 
liminarily? The plans of the investigation, the necessity 
of calling certain witnesses, the questions to be asked, the 
details of subpoenas duces tecum, ete? As it is now, 
Congress is hard pressed to find sufficient time to fully 
debate and adopt all needed legislation. The Court 
asserts that “the Congress has practically abandoned its 
original practice of utilizing the coercive sanction of con- 
tempt proceedings at the bar of the House.” This was to 
be expected. It may be that back in the twenties and 
thirties Congress could spare the time to conduct con- 
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tempt hearings, but that appears impossible now. The 
Court places a greater burden in the conduct of contempt 
cases before the courts than it does before ‘“‘the bar of the 
House.” It cites with approval cases of contempt tried 
before a House of the Congress where no more safeguards 
were present than we find here. In contempt prosecu- 
tions before a court, however, the majority places an 
investigative hearing on a par with a criminal trial, 
requiring that “knowledge of the subject to which the 
interrogation is deemed pertinent . . . must, be available 
[to the witness] with the same degree of explicitness and 
clarity that the Due Process Clause requires in the expres- 
sion of any element of a criminal offense.” I know of no 
such claim ever being made before. Such a requirement 
has never been thought applicable to investigations and is 
wholly out of place when related to the informing func- 
tion of the Congress. See Frankfurter, Hands Off The 
Investigations, 38 New Republic, May 21, 1924, p. 329, 
65 Cong. Rec. 9080-9082. The Congress does not have 
the facts at the time of the investigation for it is the facts 
that are being sought. In a criminal trial the investiga- 
tion has been completed and.all of the facts are at hand. 
The informing function of the Congress is in effect “a 
study by the government of circumstances which seem 
to call for study in the public interest.” See Black, 
Inside a Senate Investigation, 172 Harpers Magazine, 
Feb. 1936, pp. 275, 278. In the conduct of such a pro- 
ceeding it is impossible to be as explicit and exact as in 
a criminal prosecution. If the Court is saying that its 
new rule does not apply to contempt cases tried before the 
bar of the House affected, it may well lead to trial of all 
contempt cases before the bar of the whole House in 
order to avoid the restrictions of the rule. But this will 
not promote the result desired by the majority. Sum- 
mary treatment, at best, could be provided before the 
whole House because of the time factor, and such treat- 
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ment would necessarily deprive the witness of many of 
the safeguards in the present procedures. On review 
here the majority might then find fault with that 
procedure. 

III. 


Coming to the merits of Watkins’ case, the Court 
reverses the judgment because: (1) The subject matter 
of the inquiry was not “made to appear with undisputable 
clarity” either through its “charter” or by the Chairman 
at the time of the hearing and, therefore, Watkins was 
deprived of a clear understanding of “the manner in which 
the propounded questions [were] pertinent thereto”; 
(2) the present committee system of inquiry of the House, 
as practiced by the Un-American Activities Committee, 
does not provide adequate safeguards for the protection 
of the constitutional right of free speech. I subscribe to 
neither conclusion. 

Watkins had been an active leader in the labor move- 
ment for many years and had been identified by two 
previous witnesses at the Committee’s hearing in Chicago 
as a member of the Communist Party. There can be no 
question that he was fully informed of the subject mat- 
ter of the inquiry. His testimony reveals a complete 
knowledge and understanding of the hearings at Chicago. 
There the Chairman had announced that the Committee 
had been directed ‘to ascertain the extent and success of 
subversive activities directed against these United States 
[and] On the basis of these investigations and hear- 
ings ... [report] its findings to the Congress and 
[make] recommendations . . . for new legislation.” He 
pointed to the various laws that had been enacted as a 
result of Committee recommendations. He stated that 
“The Congress has also referred to the House Committee 
on Un-American Activities a bill which would amend the 
National Security Act of 1950” which, if made law, would 
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restrict the availability of the Labor Act to unions not 
“in fact Communist-controlled action groups.” The 
Chairman went on to say that “It cannot be said that 
subversive infiltration has had a greater nor a lesser suc- 
cess in infiltrating this important area. The hearings 
today are the culmination of an investigation... . 
Every witness who has been subpoenaed to appear before 
the committee here in Chicago . . . [is] known to pos- 
sess information which will assist the Committee in per- 
forming its directed function to the Congress of the 
United States.” 

A subpoena had issued for Watkins to appear at the 
Chicago hearings but he was not served. After Watkins 
was served the hearing in question was held in Wash- 
ington, D. C. Reference at this hearing was made to 
the one conducted in Chicago. Watkins came before the 
Committee with a carefully prepared statement. He 
denied certain testimony of the previous witnesses and 
declared that he had never been a “card carrying member’”’ 
of the Party. He admitted that for the period 1942-1947 
he “cooperated with the Communist Party .. . par- 
ticipated in Communist activities . . . made contribu- 
tions . . . attended caucuses at [his union’s] convention at 
which Communist Party officials were present . . . [and] 
freely cooperated with the Communist Party . . 
This indicated that for a five-year period he, a union 
official, was cooperating closely with the Communist 
Party even permitting its officials to attend union cau- 
cuses. For the last two years of this liaison the Party 
had publicly thrown off its cloak of a political party. 
It was a reconstituted, militant group known to be dedi- 
cated to the overthrow of our Government by force 
and violence. In this setting the Committee attempted 
to have Watkins identify 30 persons, most of whom 
were connected with labor unions in some way. While 
one “operated a beauty parlor” and another was “a watch- 
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maker,” they may well have been “drops” or other func- 
tionaries in the program of cooperation between the union 
and the Party. It isa non sequitur for the Court to say 
that since “almost a quarter of the persons on the list are 
not labor people, the inference becomes strong that the 
subject before the Subcommittee was not defined in terms 
of Communism in labor.” I submit that the opposite is 
true. 
IV. 

I think the Committee here was acting entirely within 
its scope and that the purpose of its inquiry was set out 
with “undisputable clarity.” In the first place, the 
authorizing language of the Reorganization Act '* must 
be read as a whole, not dissected. It authorized investi- 
gation into subversive activity, its extent, character, 
objects, and diffusion. While the language might have 
been more explicit than using such words as “un-Amer- 
ican,” or phrases like “principle of the form of govern- 
ment,” still these are fairly well understood terms. We 
must construe them to give them meaning if we can. Our 
cases indicate that rather than finding fault with the use 
of words or phrases, we are bound to presume that the 
action of the legislative body in granting authority to the 
Committee was with a legitimate object “if [the action] 
is capable of being so construed.” (Emphasis added.) 
People ex rel. McDonald v. Keeler, 99 N. Y. 463, 487 
(1885), as quoted and approved in McGrain v. Daugh- 
erty, supra, at 178. Before we can deny the authority 
“it must be obvious that” the Committee has “exceeded 
the bounds of legislative power.” Tenney v. Brandhove, 
341 U.S. 367, 378 (1951). The fact that the Committee 
has often been attacked has caused close scrutiny of its 
acts by the House as a whole and the House has repeat- 
edly given the Committee its approval. ‘Power’ and 


11 See note 3, supra. 
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“responsibility” have not been separated. But the record 
in this case does not stop here. It shows that at the 
hearings involving Watkins, the Chairman made state- 
ments explaining the functions of the Committee.” And, 
furthermore, Watkins’ action at the hearing clearly 
reveals that he was well acquainted with the purpose of 
the hearing. It was to investigate Communist infiltra- 
tion into his union. This certainly falls within the grant 
of authority from the Reorganization Act and the House 
has had ample opportunity to limit the investigative 
scope of the Committee if it feels that the Committee 
has exceeded its legitimate bounds. 

The Court makes much of petitioner’s claim of “expo- 
sure for exposure’s sake”’ and strikes at the purposes of the 
Committee through this eatch phrase. But we are bound 
to accept as the purpose of the Committee that stated in 
the Reorganization Act together with the statements of 
the Chairman at the hearings involved here. Nothing 
was said of exposure. The statements of a single Con- 
gressman cannot transform the real purpose of the Com- 
mittee into something not authorized by the parent reso- 
lution. See United States v. Rumely, 345 U.S. 41 (1953) ; 
Sinclair v. United States, 279 U. S. 263, 290, 295 (1929). 


12See ante, at 9-10. See also the statement by Congressman 
Velde, Chairman of the Committee on Un-American Activties, April 
29, 1954, at Washington, D. C., where Mr. Velde stated, inter alia: 


“This committee is set up by the House of Representatives to inves- 
tigate subversion and subversive propaganda and to report to the 
House of Representatives for the purpose of remedial legislation. 

“The House of Representatives has by a very clear majority, a very 
large majority, directed us to engage in that type of work, and so we 
do, as a committee of the House of Representatives, have the au- 
thority, the jurisdiction, to ask you concerning your activities in the 
Communist Party, concerning your knowledge of any other persons 
who are members of the Communist Party or who have been members 
of the Communist Party, and so, Mr. Watkins, you are directed to 
answer the question propounded to you by counsel.” 
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The Court indicates that the questions propounded were 
asked for exposure’s sake and had no pertinency to the 
inquiry. It appears to me that they were entirely perti- 
nent to the announced purpose of the Committee’s 
inquiry. Undoubtedly Congress has the power to inquire 
into the subjects of communism and the Communist 
Party. American Communications Assn. v. Douds, 339 
U. S. 382 (1950). As a corollary of the congressional 
power to inquire into such subject matter, the Congress, 
through its committees, can legitimately seek to identify 
individual members of the Party. Barsky v. United 
States, 167 F. 2d 241 (1948), cert. denied, 334 U.S. 848. 
See also Lawson v. United States, 176 F. 2d 49, 52-53 
(1949), cert. denied, 339 U. S. 934; United States v. 
Josephson, 165 F. 2d 82, 90-92 (1947), cert. denied, 333 
U. S. 838. 

The pertinency of the questions is highlighted by the 
need for the Congress to know the extent of infiltration 
of communism in labor unions. This technique of infil- 
tration was that used in bringing the downfall of coun- 
tries formerly free but now still remaining behind 
the Iron Curtain. The Douds case illustrates that the 
Party is not an ordinary political party and has not been 
at least since 1945. Association with its officials is not 
an ordinary association. Nor does it matter that the ques- 
tions related to the past. Influences of past associations 
often linger on as was clearly shown in the instance of 
the witness Matusow and others. The techniques used 
in the infiltration which admittedly existed here, might 
well be used again in the future. If the parties about 
whom Watkins was interrogated were Communists and 
collaborated with him, as a prior witness indicated, an 
entirely new area of investigation might have been opened 
up. Watkins’ silence prevented the Committee from 
learning this information which could have been vital to 
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its future investigation. The Committee was likewise 
entitled to elicit testimony showing the truth or falsity of 
the prior testimony of the witnesses who had involved 
Watkins and the union with collaboration with the Party. 
If the testimony was untrue a false picture of the rela- 
tionship between the union and the Party leaders would 
have resulted. For these reasons there were ample 
indications of the pertinency of the questions. 


7. 


The Court condemns the long-established and long- 
recognized committee system of inquiry of the House be- 
cause it raises serious questions concerning the protection 
it affords to constitutional rights. It concludes that com- 
pelling a witness to reveal his “beliefs, expressions or 
associations” impinges upon First Amendment rights. 
The system of inquiry, it says, must “insure that the 
Congress does not unjustifiably encroach upon an indi- 
vidual’s right to privacy nor abridge his liberty of speech, 
press, religion or assembly.” In effect the Court honors 
Watkins’ claim of a “right to silence” which brings all 
inquiries, as we know, to a “dead end.” I do not see how 
any First Amendment rights were endangered here. 
There is nothing in the First Amendment that provides 
the guarantees Watkins claims. That Amendment was 
designed to prevent attempts by law to curtail freedom 
of speech. Whitney v. California, 274 U. 8S. 357, 375 
(1927). It forbids Congress from making any law 
“abridging the freedom of speech, or of the press.” It 
guarantees Watkins’ right to join any organization and 
make any speech that does not have an intent to incite 
to crime. Dennis v. United States, 341 U.S. 494 (1951). 
But Watkins was asked if he knew named individuals 
and whether they were Communists. He refused to 
answer on the ground that his rights were being abridged. 
What he was actually seeking to do was to protect his 
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former associates, not himself, from embarrassment. He 
had lready admitted his own involvement. He sought 
to vindieate the rights, if any, of his associates. It is 
settled that one cannot invoke the constitutional rights of 
another. Tuileston v. Ullman, 318 U.S. 44, 46 (1943). 

As already indicated, even if Watkins’ associates 
were on the stand they could not decline to disclose 
their Communist connections on First Amendment 
grounds. While there may be no restraint by the Gov- 
ernment of one’s beliefs, the right of free belief has never 
been extended to include the withholding of knowledge of 
past events or transactions. There is no general privilege 
of silence. The First Amendment does not make speech 
or silence permissible to a person in such measure as he 
chooses. Watkins has here exercised his own choice as 
to when he talks, what questions he answers, and when 
he remains silent. A witness is not given such a choice 
by the Amendment. Remote and indirect disadvantages 
such as “public stigma, scorn and obloquy”’ may be 
related to the First Amendment, but they are not enough 
to block investigation. The Congress has recognized this 
since 1862 when it first adopted the contempt section, 
R.S. § 103, as amended, 2 U.S. C. § 193, declaring that no 
witness before a congressional committee may refuse to 
testify “upon the ground that his testimony to such fact 
or his production of such paper may tend to disgrace him 
or otherwise render him infamous.” See also McGrain 
v. Daugherty, supra, at 179-180; United States v. Joseph- 
son, 165 F. 2d 82, 89 (1947), cert. denied, 333 U. S. 838. 
See also Report on Congressional Investigations, Assn. of 
the Bar of the City of New York, 1948, 3-4. 

We do not have in this case unauthorized, arbitrary, or 
unreasonable inquiries and disclosures with respect to a 
witness’ personal and private affairs so ably and properly 
denounced in the Sinclair case, supra, at 291-292. This 
inquiry is far different from the cases relied upon by the 
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Court. There is no analogy to the case of Richard 
Thompson * involving the sermons of clergymen. It is 
not Floyd’s “ case involving criticism of the royal family. 
There is no resemblance to John Wilkes’ struggle for a 
seat in Parliament. It is not Briggs * where the prose- 
cutor sought to develop the national origin of policemen. 
It is not Kilbourn * involving a private real estate pool. 
Nor is it Quinn,” Emspak,” or Bart,’ involving the Fifth 
Amendment. It is not Rumely * involving the interpre- 
tation of a lobbying statute. Nor is this “a new kind of 
congressional inquiry unknown in prior periods of Amer- 
ican history . . . [7. e.] a broad scale intrusion into the 
lives and affairs of private citizens.” As I see it only the 
setting is different. It involves new faces and new issues 
brought about by new situations which the Congress feels 
it is necessary to control in the public interest. The dif- 
ficulties of getting information are identical if not more 
difficult. Like authority to that always used by the Con- 
gress is employed here and in the same manner so far 
as congressional procedures are concerned. We should 
afford to Congress the presumption that it takes every 
precaution possible to avoid unnecessary damage to repu- 
tations. Some committees have codes of procedure, and 
others use the executive hearing technique to this end. 
The record in this case shows no conduct on the part of 
the Un-American Activities Committee that justifies con- 


13 Proceedings against Richard Thompson, 8 How. St. Tr. 2 (1680). 

14See 1 De Lolme, The Rise and Progress of the English Consti- 
tution, 1838, at 347-348. 

15 Briggs v. MacKellar, 2 Abb. Pr. 30, 65 (N. Y. Common Pleas 
1855). 

16 Kilbourn v. Thompson, 103 U.S. 168 (1881). 

17 Quinn v. United States, 349 U.S. 155 (1955). 

18 Emspak v. United States, 349 U.S. 190 (1955). 

19 Bart v. United States, 349 U. 8.219 (1955). 

20 United States v. Rumely, 345 U.S. 41 (1953). 
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demnation. That there may have been such oceasions is 
not for us to consider here. Nor should we permit its 
past transgressions, if any, to lead to the rigid restraint 
of all congressional committees. To carry on its heavy 
responsibility the compulsion of truth that does not 
incriminate is not only necessary to the Congress but is 


permitted within the limits of the Constitution. 
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Mr. Justice Haruan delivered the opinion of the 
Court. 


On December 14, 1951, petitioner, John S. Service, was 
discharged by the then Secretary of State, Dean Acheson, 
from his employment as a Foreign Service Officer in the 
Foreign Service of the United States. This case brings 
before us the validity of that discharge. 

At the time of his discharge in 1951, Service had been 
a Foreign Service Officer for some sixteen years, during 
ten of which, 1935-1945, he had served in various capaci- 
ties in China. In April 1945, shortly after his return to 
this country, Service became involved in the so-called 
Amerasia investigation through having furnished to one 
Jaffe, the editor of the Amerasia magazine, copies of cer- 
tain of his Foreign Service reports. Two months later, 
Service, Jaffe and others were arrested and charged with 
violating the Espionage Act,’ but the grand jury, in 
August 1945, refused to indict Service. He was there- 
upon restored to active duty in the Foreign Service, from 
which he had been on leave of absence since his arrest, 
and returned to duty in the Far East. 

From then on Service’s loyalty and standing as a secu- 
rity risk were under recurrent investigation and review 
by a number of governmental agencies under the provi- 


1 Act of June 15, 1917, c. 30, 40 Stat. 217, as amended. 
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sions of Executive Order No. 9835,’ establishing the 
President’s Loyalty Program, and otherwise. He was 
accorded successive “clearances” by the State Department 
in each of the years 1945, 1946 and 1947,* and a fourth 
clearance in 1949 by that Department’s Loyalty Security 
Board, which, however, was directed by the Loyalty 
Review Board of the Civil Service Commission, when the 
case was examined by it on “post-audit,’* to prefer 
charges against Service and conduct a hearing thereon. 
This was done, and on October 6, 1950, after extensive 
hearings, the Department Board concluded that “reason- 
able grounds do not exist for belief that . . . Service is 
disloyal to the Government of the United States ... ,” 
and that “. . . he does not constitute a security risk to 
the Department of State.” These findings were approved 
by the Deputy Under Secretary of State, acting pursuant 
to authority delegated to him by the Secretary.” Again, 
however, the Loyalty Review Board, on post-audit, 
remanded the case to the Department Board for further 
consideration.® Such consideration was had, this time 
under the more stringent loyalty standard established by 
Executive Order No. 10241,’ amending the earlier Exec- 
utive Order No. 9835, and again the Department Board, 
on July 31, 1951, decided favorably to Service. This 
determination was likewise approved by the Deputy 
Under Secretary. However, on a further post-audit, the 


212 Fed. Reg. 1935. 

8 Hearings before the Subcommittee of the House Committee on 
Appropriations on the Department of State Appropriation Bill for 
1950, 8ist Cong., Ist Sess. 298. 

*See Peters v. Hobby, 349 U. S. 331, 339-348, for a discussion 
of the then-existing “‘post-audit” procedure. 

5 See pp. 18-22 and note 16, infra. 

6 This action was based on “supplementary information . . . re- 
ceived from the Federal Bureau of Investigation,” the nature of 
whic& does not appear in the record. 

716 Fed. Reg. 3690. 
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Loyalty Review Board decided to conduct a new hearing 
itself, which resulted this time in the Board’s finding that 
there was a reasonable doubt as to Service’s loyalty, and 
in its advising the Secretary of State, on December 13, 
1951, that in the Board’s opinion Service “should be 
forthwith removed from the rolls of the Department of 
State” and that “the Secretary should approve and adopt 
the proceedings” had before the Board.* On the same 


* The essence of the Loyalty Review Board’s action, and its relation 
to the prior departmental proceedings with respect to Service, are 
summarized in the State Department’s press release of December 13, 
1951, as follows: 

“The Department of State announced today that the Loyalty 
Review Board of the Civil Service Commission has advised the 
Department that this Board has found a reasonable doubt as to 
the loyalty of John Stewart Service, Foreign Service Officer. 

“Today’s decision of the Loyalty Review Board is based on the 
evidence which was considered by the Department’s Board and found 
to be insufficient on which to base a finding of ‘reasonable doubt’ 
as to Mr. Service’s loyalty or security. Copies of the Opinions of 
both Boards are attached. 

“The Department of State’s Loyalty Security Board, on July 31, 
1951, had reaffirmed its earlier findings that Service was neither 
disloyal nor a security risk, and the case had been referred to the 
Loyalty Review Board for post-audit on September 4, 1951. The 
Loyalty Review Board assumed jurisdiction of Mr. Service’s case 
on October 9, 1951. 

“The Chairman of the Loyalty Review Board in today’s letter to 
the Secretary (full text attached) noted: 

“*The Loyalty Review Board found no evidence of membership 
in the Communist Party or in any organization on the Attorney Gen- 
eral’s list on the part of John Stewart Service. The Loyalty Review 
Board did find that there is a reasonable doubt as to the loyalty of 
the employee, John Stewart Service, to the Government of the United 
States, based on the intentional and unauthorized disclosure of docu- 
ments and information of a confidential and non-public character 
within the meaning of subparagraph d of paragraph 2 of Part V, 
“Standards,” of Executive Order No. 9835, as amended.’ 

“The Opinion of the Loyalty Review Board stressed the points 
made above by the Chairman—that is, it stated that the Board 


‘ 
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day the Department notified Service of his discharge, 
effective at the close of business on the following day. 

The authority and basis upon which the Secretary 
acted in discharging petitioner are set forth in an affidavit 
later filed by Mr. Acheson in the present litigation, in 
which he states: 


“2. On December 13, 1951, I received a letter from 
the Chairman of the Loyalty Review Board of the 
Civil Service Commission submitting to me that 
Board’s opinion, dated December 12, 1951, in the case 
of John S. Service, a Foreign Service officer of the 
Department of State and the plaintiff in this action. 

“3. On that same day I considered what action 
should be taken in the light of the opinion of the 
Loyalty Review Board, recognizing that whatever 
action taken would be of utmost importance to the 
administration of the Government Employees 
Loyalty Program. I understood that the responsi- 
bility was vested in me to make the necessary deter- 


was not required to find and did not find Mr. Service guilty of 
disloyalty, but it did find that his intentional and unauthorized 
disclosure of confidential documents raised reasonable doubt as to his 
loyalty. The State Department Board while censoring [sic] Mr. 
Service for indiscretions, believed that the experience Mr. Service had 
been through as a result of his indiscretions in 1945 had served to 
make him far more than normally security conscious. It found also 
that no reasonable doubt existed as to his loyalty to the Government 
of the United States. On this point the State Department Board 
was reversed. 

“The Chairman of the Loyalty Review Board has requested the 
Secretary of State to advise the Board of the effective date of the 
separation of Mr. Service. This request stems from the provisions 
of Executive Orders 9835 and 10241—which established the Presi- 
dent’s Loyalty Program—and the Regulations promulgated thereon. 
These Regulations are binding on the Department of State. 

“The Department has advised the Chairman of the Loyalty Review 
Board that Mr. Service’s employment has been terminated.” 
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mination under both Executive Order No. 9835, as 
amended, and under Section 103 of Public Law 188, 
82d Congress, as to what action to take. 

“4, Acting in the exercise of the authority vested 
in me as Secretary of State by Executive Order 9835, 
as amended by Executive Order 10241, and also by 
Section 103 of Public Law 188, 82d Congress (65 Stat. 
575, 581), I made a determination to terminate the 
services of Mr. Service as a Foreign Service Officer 
in the Foreign Service of the United States. 

“5. I made that determination solely as the result 
of the finding of the Loyalty Review Board and as a 
result of my review of the opinion of that Board. 
In making this determination, I did not read the 
testimony taken in the proceedings in Mr. Service’s 
case before the Loyalty Review Board of the Civil 
Service Commission. I did not make any independ- 
ent determination of my own, as to whether on the 
evidence submitted before those boards there was rea- 
sonable doubt as to Mr. Service’s loyalty. I made 
no independent judgment on the record in this case. 
There was nothing in the opinion of the Leyalty 
Review Board which would make it incompatible 
with the exercise of my responsibilities as Secretary 
of State to act on it. I deemed it appropriate and 
advisable to act on the basis of the finding and opin- 
ion of the Loyalty Review Board. In determining 
to terminate the employment of Mr. Service, I did 
not consider that I was legally bound or required by 
the opinion of the Loyalty Review Board to take 
such action. On the contrary, I considered that the 
opinion of the Loyalty Review Board was merely an 
advisory recommendation to me and that I was 
legally free to exercise my own judgment as to 
whether Mr. Service’s employment should be termi- 
nated and I did so exercise that judgment.” 
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Section 103 of Public Law 188, 82d Congress,’ upon 
which the Secretary thus relied, was the so-called 
McCarran Rider, first enacted as a rider to the Appro- 
priation Act for 1947, which provided: 


“Notwithstanding the provisions of .. . any other 
law, the Secretary of State may, in his absolute dis- 
cretion, . . . terminate the employment of any offi- 
cer or employee of the Department of State or of 
the Foreign Service of the United States whenever 
he shall deem such termination necessary or advis- 
able in the interests of the United States... .”” 


Similar provisions were re-enacted in each subsequent 
appropriation act until 1953." 

After an attempt to secure further administrative 
review of his discharge proved unsuccessful, petitioner 
brought this action, in which he sought a declaratory 
judgment that his discharge was invalid; an order direct- 
ing the respondents to expunge from their records all 
written statements reflecting that his employment had 
been terminated because there was a reasonable doubt as 
to his loyalty; and an order directing the Secretary to 
reinstate him to his employment and former grade in the 
Foreign Service, with full restoration of property rights 
and payment of accumulated salary. 

While cross-motions for summary judgment were pend- 
ing before the District Court, this Court rendered its deci- 
sion in Peters v. Hobby, 349 U.S. 331, holding that under 
Executive Order No. 9835, the Loyalty Review Board 
had no authority to review, on post-audit, determinations 
favorable to employees made by department or agency 


®65 Stat. 581. 

1° 60 Stat. 458. 

See 61 Stat. 288, 62 Stat. 315, 63 Stat. 456, 64 Stat. 768, 65 
Stat. 581, 66 Stat. 555. All of these provisions are referred to in this 
opinion as “the McCarran Rider.” 
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authorities, or to adjudicate individual cases on its own 
motion. On the authority of that decision, the District 
Court declared the finding and opinion of the Loyalty 
Review Board respecting Service to be a nullity, and 
directed the Civil Service Commission to expunge from 
its records the Board’s finding that there was reasonable 
doubt as to his loyalty. But since petitioner’s removal 
rested not only upon Executive Order No. 9835, as 
amended, but also upon the McCarran Rider, the District 
Court sustained petitioner’s discharge as a valid exercise 
of the “absolute discretion” conferred upon the Secretary 
by the latter provision, and granted summary judgment 
in favor of respondents in all other respects.’* The Court 
of Appeals affirmed, 235 F. 2d 215, and this Court granted 


12The District Court’s opinion is unreported. Actually, the 
Secretary could be considered to have power to discharge peti- 
tioner as he did only by virtue of the McCarran Rider. Petitioner 
was an officer in the Foreign Service of the United States, and as 
such was entitled to the protection of the Foreign Service Act of 
1946, as amended. 22 U.S.C. §801 et seg. That statute authorizes 
the Secretary of State to separate officers from the Foreign Service 
“for unsatisfactory performance of duty,” id., § 1007, or for “mis- 
conduct or malfeasance,” id., § 1008. However, under both sections, 
an officer may not be separated without a hearing before the Board 
of the Foreign Service established by § 211 of the Act, 22 U.S. C. 
§ 826, and his unsatisfactory performance of duty or misconduct must 
be established at that hearing. No such hearing was ever afforded 
petitioner. Executive Order No. 9835 did not vest any additional 
authority in the heads of administrative agencies to discharge em- 
ployees. It merely established new standards and procedures for 
effecting discharges under whatever independent legal authority 
existed for those discharges. Cf. Cole v. Young, 351 U. S. 536, 
543-544. The only statutory provision which could be deemed to 
authorize the Secretary to dismiss petitioner without observance 
of the provisions of the Foreign Service Act was therefore the Mc- 
Carran Rider. The latter provision thus was an indispensable sup- 
plement to the Department’s authority if it was to proceed against 
petitioner under the Loyalty-Security Regulations as it did. See 
p. 12, infra. 
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certiorari, 352 U. S. 905, because of the importance of 
the questions involved to federal administrators and 
employees alike. 

Petitioner here attacks the validity of the termination 
of his employment on two separate grounds: First, he 
contends that the Secretary’s exercise of discretion was 
invalid since the findings and opinion of the Loyalty 
Review Board, upon which alone the Secretary acted, were 
void, because they were rendered without jurisdiction ** 
and were based upon procedures assertedly contrary to 
due process of law. Even conceding that the Secretary’s 
powers under the McCarran Rider were such that he was 
not required to state the grounds for his decision, peti- 
tioner urges, his decision cannot stand because he did in 
fact rely upon grounds that are invalid. See Securities 
and Exchange Commission v. Chenery Corp., 318 U.S. 
80; Perkins v. Elg, 307 U. S. 325. Second, petitioner 
contends that the Secretary’s action is subject to attack 
under the principles established by this Court’s decision 
in Accardi v. Shaughnessy, 347 U. S. 260, namely, that 
regulations validly prescribed by a government adminis- 
trator are binding upon him as well as the citizen, and 
that this principle holds even when the administrative 
action under review is discretionary in nature. Regula- 
tions relating to “loyalty and security of employees” 
which had been promulgated by the Secretary, petitioner 
asserts, were intended to govern discharges effected under 
the McCarran Rider as well as those effected under Exec- 
utive Order No. 9835, as amended, and because those regu- 
lations were violated by the Secretary in this case, so peti- 
tioner claims, his dismissal by the Secretary cannot stand. 
Since, for reasons discussed hereafter, we have concluded 
that petitioner’s second contention must be sustained, we 
do not reach the first. 


13 See Peters v. Hobby, supra, 349 U. S., at 342-343. 
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The questions to which we address ourselves therefore 
are as follows: (1) Were the departmental Regulations 
here involved applicable to discharges effected under 
the McCarran Rider? and (2) Were those Regulations 
violated in this instance? We do not understand the 
respondents to dispute that the principle of Accardi v. 
Shaughnessy, supra, is controlling, if we find that the 
Regulations were indeed applicable and were violated. 
We might also add that we are not here concerned in any 
wise with the merits of the Secretary’s action in termi- 
nating the petitioner’s employment. 


I. 


We think it is not open to serious question that the 
departmental Regulations upon which petitioner relies 
were applicable to McCarran Rider discharges as well as 
to those effected pursuant to the Loyalty-Security pro- 
gram. The terms of the Regulations, the fact that the 
Department itself proceeded in this very case under those 
Regulations down to the point of petitioner’s discharge, 
representations made by the State Department to Con- 
gress relating to its practices under the McCarran Rider, 
and the announced wish of the President to the effect that 
McCarran Rider authority should be exercised subject to 
procedural safeguards designed to protect “the personal 
liberties of employees,” all combine to lead to that con- 
clusion. We also think it clear that these Regulations 
were valid, so far as their validity is put in issue by the 
respondents in this case. 


A. The Regulations. 


When the Department’s proceedings against the peti- 
tioner, which resulted in the “clearances” of October 6, 
1950, and July 31, 1951, were begun, the Regulations in 
effect were those of March 11, 1949, entitled “Regula- 
tions and Procedures relating to Loyalty and Security of 
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Employees, U. S. Department of State.”** Section 391 
stated the “Authority and General Policy” of the Regu- 
lations in three subsections. Subsection 391.1 stated 
that it was “highly important to the interests of the 
United States that no person be employed in the Depart- 
ment who is disloyal or who constitutes a security risk.”’ 
Subsection 391.2 stated that so far as the Regulations 
related to the handling of loyalty cases, they were pro- 
mulgated in accordance with Executive Order No. 9835, 
which had recognized the “necessity for removing dis- 
loyal employees from the Federal service and for refus- 
ing employment therein to disloyal persons,” and the 
“obligation to protect employees and applicants from 
unfounded accusations of disloyalty.” Subsection 391.3 
referred to the language of the McCarran Rider, noting 
that the Secretary of State had been granted by Congress 
the right, in his absolute discretion, “to terminate the 
employment of any officer or employee of the Depart- 
ment of State or of the Foreign Service of the United 
States whenever he shall deem such termination neces- 
sary or advisable in the interests of the United States.” 
“In the exercise of this right,” the subsection concluded, 
“the Department will, so far as possible,” afford its 
employees the same protection as those provided under 
the Loyalty Program.” And, as we shall see hereafter, 
the Regulations made no provision for action by the 


U.S. Department of State, Manual of Regulations and Pro- 
cedures (1949), § 390 et seq. 

18 This qualification is without significance here in view of the 
fact that the petitioner’s case before the Department was handled, 
down to the time of his discharge by the Secretary, under these 
Regulations. See p. 12, infra. Moreover, this phrase was deleted in 
the 1951 revision of the Regulations, as we note hereafter, p. 12, 
infra, and the respondents have insisted here that the 1951 revision 
is controlling, see p. 18, infra. 


25505 O-—a¢—pt. 2 
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Secretary himself, under the McCarran Rider or other- 
wise, except following unfavorable action in the em- 
ployee’s case by the Department Loyalty Security Board, 
after full hearing before that Board on the charges against 
him, and approval of the Board’s action by the Deputy 
Under Secretary.” 

In May and September 1951, prior to the time of peti- 
tioner’s discharge, the Regulations were revised, and the 
amended § 391 provided even more explicitly than the 
original that the procedures and standards established 
were intended to govern exercise of the authority granted 
by the McCarran Rider. After stating in the first sub- 
section ” that the Regulations were adopted to implement 
the Department’s policy that “no person be employed in 
the Department * who is disloyal or who constitutes a 
security risk,” the section continues in the next two sub- 
sections * to state in effect that the Regulations relating 
to the handling of loyalty cases were promulgated in 
accordance with Executive Order No. 9385, and that 
those relating to security cases were promulgated under 


16 We follow the parties in this case in using interchangeably the 
terms “Deputy Under Secretary” and “Assistant Secretary—Adminis- 
tration.” When the Department's 1949 Regulations were promul- 
gated, the official charged with duties under them was the ‘‘Assistant 
Secretary—Administration.” At some time thereafter, however, that 
official’s functions were apparently transferred to a Deputy Under 
Secretary. Cf. Act of May 26, 1949, §§ 3, 4, 63 Stat. 111. To avoid 
confusion, we have used exclusively the latter title in the text of this 
opinion, regardless of its technical correctness in the particular 
instance. 

17 “391.1 Policy.” For the Department’s 1951 Regulations see 
U. S. Department of State, Manual of Regulations and Procedures 
(1951), Vol. I, § 390 et seq. 

18 “Department” is defined as including “the Foreign Service of 
the United States.” § 391.3. 

19 “391.2 Loyalty Authority,’ and “391.3 Security Authority.” 
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the authority of the Act of August 26, 1950* and the 
McCarran Rider.** The phrase “so far as possible,” in 
reference to McCarran Rider authority, was deleted. 
The Regulations thus drew upon all the sources of 
authority available to the Secretary with reference to such 
cases, and purported to set forth definitively the pro- 
cedures and standards to be followed in their handling. 


B. The Administrative Proceedings in this Case. 


The administrative proceedings held in petitioner’s 
case were unquestionably conducted on the premise that 
the Regulations were applicable in this instance. The 
charges were based on the Regulations, and a copy of the 
Regulations was sent to Service along with the letter of 
charges. The hearing was scheduled under § 395 of the 
1949 Regulations. In its opinion exonerating Service, 
the Department Board noted, following the Regulations, 
that “the issues here are (1) loyalty, and (2) security 
risk.” The Board’s favorable recommendations came 
twice before the Deputy Under Secretary for review 
under §§ 395.6 and 396.7 of these Regulations, and were 
approved by him. Later, before the Civil Service 
Commission’s Loyalty Review Board, an additional 
charge was added to the Department’s original charges 
by stipulation of the parties, and the stipulation expressly 
referred to §§ 392.2 and 393.la of the Regulations. In- 
deed, at no time during any of the administrative pro- 


20 This statute is referred to in the subsection as “Public Law 733, 
8lst Congress,” being the Act of August 26, 1950, 64 Stat. 476, 
5 U.S. C. §§ 22-1, 22-3, which gave to the State Department, among 
other departments and agencies of the Government, suspension and 
dismissal powers over their civilian employees when deemed neces- 
sary “in the interest of the national security of the United States.” 
Cf. Cole v. Young, 351 U. S. 536. 

21 Referred to in the subsection as “General Appropriations Act, 
1951, Section 1213, Public Law 759, 81st Congress.” 
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ceedings in this case was there any suggestion that the 
Regulations were not applicable to the entire proceedings 
and binding upon all parties to the case. 


C. The Department’s Representations to Congress. 


In the spring of 1950, the Department of State sub- 
mitted to an investigating subcommittee of the Senate 
Foreign Relations Committee a comprehensive report on 
the procedures and standards used by the Department in 
dealing with employee loyalty and security problems. 
After describing the procedures utilized by the Depart- 
ment in the early post-war period, the report continued 
as follows: 


“. . The policy of the Department prior to the 
passage of the McCarran rider was that if there was 
reasonable doubt as to an employee’s loyalty, his 
employment was required to be terminated. The 
McCarran rider freed the hands of the Department 
in making this policy effective. Basically any rea- 
sonable doubt of an employee’s loyalty if based on 
substantial evidence was to be resolved in favor of 
the Government. After enactment of the McCarran 
rider the Department did not contemplate that the 
legislation required or that the people of this country 
would countenance the use of ‘Gestapo’ methods or 
harassment or persecution of loyal employees who 
were American citizens on flimsy evidence or hearsay 
and innuendo. The Department proceeded to de- 
velop appropriate procedures designed to implement 
fully and properly the authority granted the Depart- 
ment under the McCarran-:rider. 

“The McCarran rider . . . was the first of a series 
of provisions included in each subsequent appropria- 
tion act which authorized the Secretary of State in 
his absolute discretion to ‘terminate the employment 
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of any officer or employee of the Department of State 
or of the Foreign Service of the United States when- 
ever he shall deem such termination necessary or 
advisable in the interests of the United States.’ 
Accordingly, effective during the 1947 fiscal year, and 
each fiscal year thereafter, the Department consid- 
ered the McCarran rider as an additional standard 
for dealing with security problems in the Depart- 
ment. ... In [its] considered view the McCarran 
rider was subject to procedural limitations. The 
McCarran rider was not interpreted as permitting 
reckless discharge or the exercise of arbitrary whims. 


“The President’s loyalty order of March 21, 1947, 
prescribed a comprehensive set of standards govern- 
ing the executive branch as a whole. It was deemed 
applicable to the Department of State, as well as to 
other agencies. The unique powers conferred on the 
Department as a result of continuous reenactment of 
the McCarran rider led the Department to promul- 
gate regulations which would encompass its duties 
and powers both under the Executive order and under 
the McCarran rider.” ** 


D. The President’s Letter. 


That the policy of the Secretary to subject his plenary 
powers under the McCarran Rider to procedural limita- 
tions was deliberately adopted, and rested on decisions 
taken at the highest level, is evidenced by a letter 
dated September 6, 1950, from President Truman to the 
Secretary of State, which was made a part of the record 
below. In that letter, the President advised the Secre- 
tary that he had just approved H. R. 7786, the General 
Appropriation Act, 1951, § 1213 of which re-enacted 


228. Rep. No. 2108, 81st Cong., 2d Sess. 15-16 (emphasis supplied). 
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the McCarran Rider for the current fiscal year. The 
President continued: 


“T am sure you will agree that in exercising the 
discretion conferred upon you by Section 1213, every 
effort should be made to protect the national security 
without unduly jeopardizing the personal liberties of 
the employees within your jurisdiction. Procedures 
designed to accomplish these two objectives are set 
forth in Public Law 733, 81st Congress, which author- 
izes the summary suspension of civilian officers and 
employees of various departments and agencies of 
the Government, including the Department of State. 

“In order that officers and employees of the 
Department of State may be afforded the same pro- 
tection as that afforded by Public Law 733, it is my 
desire that you follow the procedures set forth in that 
law in carrying out the provisions of section 1213 of 
the General Appropriations Act.” 


In view of the terms of the Regulations, the course of 
procedure followed by the Department, and the back- 
ground materials we have noted, we think that there is no 
room for doubt that the departmental Regulations for the 
handling of loyalty and security cases were both intended 
and considered by the Department to apply in this 
instance. We cannot accept either of the respondents’ 
present arguments to the contrary. The first argument, 
as put by the District Court, whose language was adopted 
by the Court of Appeals,” is: 


“ 


. . . It was not the intent of Congress that the 
Secretary of State bind himself to follow the provi- 
sions of Executive Order 9835 in dismissing em- 
ployees under Public Law 188. This power of sum- 
mary dismissal would not have been granted the 


23 235 F. 2d, at 218. 
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Secretary of State by the Congress if the Congress 
was satisfied that the interests of this country were 


mo) 


adequately protected by Executive Order 9835. 


We gather from this that the lower courts thought that 
the Secretary was powerless to bind himself by these Reg- 
ulations as to McCarran Rider discharges based on loyalty 
or security grounds. We do not think this is so. Al- 
though Congress was advised in unmistakable terms that 
the Secretary had seen fit to limit by regulations the dis- 
cretion conferred upon him, see pp. 13-14, supra, it con- 
tinued to re-enact the McCarran Rider without change for 
several succeeding years.** Cf. Labor Board v. Gullett 
Gin Co., 340 U.S. 361, 366; Fleming v. Mohawk Co., 331 
U.S. 111, 116. Nor do we see any inconsistensy between 
this statute and the effect of the Regulations upon the 
Secretary under Accardi v. Shaughnessy, supra. Accardi, 
indeed, involved statutory authority as broad as that 
involved here.” 

The respondents’ second argument is that the Regula- 
tions refer explicitly to discharges based on loyalty and 
security grounds, but make no reference to discharges 


24 See note 11, supra. 

257. e., §19 (c) of the Immigration Act of 1917, as amended: “In 
the case of any alien (other than one to whom subsection (d) is 
applicable) who is deportable under any law of the United States 
and who has proved good moral character for the preceding five years, 
the Attorney General may . . . suspend deportation of such alien 
if he is not ineligible for naturalization or if ineligible, such ineligi- 
bility is solely by reason of his race, if he finds (a) that such deporta- 
tion would result in serious economic detriment to a citizen or legally 
resident alien who is the spouse, parent, or minor child of such 
deportable alien; or (b) that such alien has resided continuously in 
the United States for seven years or more and is residing in the United 
States upon the effective date of this Act.”” 62 Stat. 1206, 8 U.S.C. 
(1946 ed., Supp. V) § 155 (c). 
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deemed “necessary or advisable in the interests of the 
United States’’—the sole McCarran Rider standard—and 
hence were not applicable to such discharges. But, as 
has already been demonstrated, both the Regulations and 
their historical context show that the Regulations were 
applicable to McCarran Rider discharges, at least to the 
extent that they were based on loyalty or security grounds, 
and we do not see how it could seriously be considered, as 
the respondents now seem to urge, that Service was not 
discharged on such grounds. The Secretary’s affidavit,” 
and also the Department’s formal notice to Service of his 
discharge,” both of which, among other things, refer to 
Executive Order No. 9835 as well as to the McCarran 
Rider as authority for the Secretary’s action, unmistak- 
ably show that the discharge was based on such grounds. 


26 See pp. 4-5, supra. 

27 This notice read: 
“My dear Mr. Service: 

“The Secretary of State was advised today by the Chairman of 
the Loyalty Review Board of the U. S. Civil Service Commission 
that the Loyalty Review Board has found that there is a reasonable 
doubt as to your loyalty to the Government of the United States. 
This finding was based on the intentional and unauthorized disclosure 
of documents and information of a confidential and non-public char- 
acter within the meaning of subparagraph d of Paragraph 2 of 
Part V of Executive Order 9835, as amended. The Loyalty Review 
Board further advised that it found no evidence of membership on 
your part in the Communist Party or in any organizations on the 
Attorney General’s list. 

“Pursuant to the foregoing, the Secretary of State, under the 
authority of Executive Order 9835, as amended, and Section 103 of 
Public Law 188, 82nd Congress, has directed me to terminate your 
employment in the Foreign Service of the United States as of the 
close of business December 14, 1951. 

“In view thereof, you are advised that your employment in the 
Foreign Service of the United States is hereby terminated effective 
fat the] close of business December 14, 1951.” 
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We now turn to the question whether the manner of 
petitioner’s discharge was consistent with the Depart- 
ment’s Regulations. 


Il. 


Preliminarily, it must be noted that the parties are in 
dispute as to which of the two sets of Regulations—those 
of 1949 or those of 1951—are applicable to petitioner’s 
case, assuming, as we have held, that one or the other 
must govern. The departmental proceedings against 
petitioner were begun and were conducted under the 1949 
Regulations. However, prior to petitioner’s discharge in 
December 1951, the revised Regulations of May and 
September 1951 had become effective, and it is under 
those Regulations, the respondents say, that Service’s dis- 
charge must be judged.** On the other hand, the peti- 
tioner contends that the 1949 Regulations remained 
applicable to his case, since he was not advised of the 
existence of the 1951 Regulations until after his discharge 
had been accomplished and the present court proceed- 
ings had been commenced.” However, it is unnecessary 
for us to make a choice between the two sets of Regula- 
tions, for we find the manner in which petitioner was 
discharged to have been inconsistent with both. 


28 The respondents argue that the proper rule to be applied is 
that of Vandenbark v. Owens-Illinois Glass Co., 311 U.S. 538, holding 
that a change in the applicable law after a case has been decided by 
a nist prius court, but before decision on appeal, requires the appellate 
court to apply the changed law. And see Ziffrin, Inc. v. United 
States, 318 U.S. 73. 

2° Petitioner argues that the decisions cited in note 28, supra, are 
not in point here because, inter alia, the changed regulations were 
invalid as to him under the Federal Register Act, 49 Stat. 502, 44 
U.S. C. § 307, and the Administrative Procedure Act, 60 Stat. 238, 
5 U.S. C. § 1002, because not published in the Federal Register. 
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A. The 1949 Regulations. 


In terms of the 1949 Regulations, the vice we find in 
petitioner’s discharge is that the Secretary had no right 
to dismiss the petitioner for loyalty or security reasons 
unless and until the Deputy Under Secretary, acting 
upon the findings of the Department’s Loyalty Security 
Board, had recommended such dismissal. In other words, 
the Deputy Under Secretary in this instance having 
approved the findings of the Loyalty Security Board 
favorable to petitioner, the Secretary, consistently with 
these Regulations, could not, without more, dismiss the 
petitioner. 

The basis for this conclusion will appear from a con- 
sideration of the procedural scheme established by the 
1949 Regulations relating to loyalty and security cases. 
In outline that scheme involved the following procedural 
steps: 


(1) The filing of charges, upon notice to the 
employee involved, accompanied by adequate factual 
details as to their basis, and a statement as to the 
employee’s work and pay status pending further 
action.” 

(2) A hearing on such charges, if requested by the 
employee, before the Department’s Loyalty Security 
Board, whose determination, together with the record 
of the hearings, were then to be forwarded to the 
Deputy Under Secretary for review.” 

(3) Upon such review the Deputy Under Secre- 
tary was empowered (i) to return the case to the 
Board for further investigation or action; (ii) to 
decide in favor of the employee, and to so notify him 


80 §§ 394.13, 394.15, 395.1. 
81 §§ 395.1, 395.53. 
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in writing; or (iii) to decide against the employee, 
and to notify him of his right to appeal to the Secre- 
tary within 10 days thereafter.*? 

(4) In the event of such an appeal, the Secretary 
was empowered (i) to decide favorably to the em- 
ployee, and to so notify him in writing; or (ii) to 
decide against the employee, and to notify him of 
such decision, and further, in a loyalty case, of his 
right to appeal to the Loyalty Review Board within 
20 days thereafter.* 

(5) If, upon such an appeal, the Loyalty Review 
Board decided adversely to the employee and made 
an “advisory” recommendation to the Secretary that 
the employee should be removed from emvloyment 
under the applicable loyalty standards, the Depart- 
ment was to take prompt administrative action to 
that end. On the other hand if the Board decided 
favorably to the employee the Secretary was em- 
powered (i) to restore the employee to duty and 
“close the case’; (ii) to permit the employee to 
resign; or (iil) to terminate his employment under 
the authority conferred by the McCarran Rider “or 
other appropriate authority.” * 


From this survey, three things appear as to the handling 
of loyaity and security cases under the 1949 Regulations 
which are of significance in this case. First, following the 
decision of the Deputy Under Secretary upon a deter- 
mination of the Department Loyalty Security Board, 
there was to be an appeal to the Secretary only if the 
Deputy’s action had been adverse to the employee. In 
other words, under these Regulations the action of the 


32 §§ 395.6, 396.11. 
33 §§ 396.2, 396.3. 
34 §§ 396.4, 396.5. 
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Deputy Under Secretary, if favorable to the employee, 
was to be final, the Secretary reserving to himself power 
to act further only if his Deputy’s action was unfavorable 
to the employee.* Second, there was likewise an appeal 
to the Loyalty Review Board from the Secretary’s deci- 
sion only if his action was adverse to the employee. 
Again, in other words, a decision of the Secretary favor- 
able to the employee was to be final, and immune from 
further action by the Loyalty Review Board on post- 
audit, a rule since confirmed by our decision in Peters v. 
Hobby, supra. Third, the Secretary reserved the right to 
deal with such a case under his McCarran Rider authority, 
outside the Regulations, only in instances where, upon an 
employee’s appeal to the Loyalty Review Board from an 
unfavorable decision by the Secretary, the decision of that 
body was favorable to the employee. 

Granted, as the respondents argue, that these Regula- 
tions gave the petitioner (a) no right of appeal to the 
Secretary from the Deputy Under Secretary’s favorable 


35 That this was understood to be the effect of the Regulations 
is indicated by Department of State Press Release No. 247, March 
13, 1950, which is reprinted in S. Rep. No. 2108, 81st Cong., 2d Sess. 
254. Deputy Under Secretary of State John E. Peurifoy is there 
quoted as stating, in reply to charges made on the floor of the Senate: 

“.. I am in full charge of loyalty matters and .. . am fully 
prepared to deal with these charges. 

“Gen. George C. Marshall, as Secretary of State, vested in me full 
responsibility and authority for carrying out the loyalty and security 
program of the Department of State, and I have continued to exercise 
the same responsibility and authority under Secretary Dean Acheson. 

“My decisions on matters of loyalty and security within the De- 
partment are final, subject, however, under the law, in certain 
instances to appeal to the Secretary and the President’s Loyalty 
Review Board. Since the loyalty and security program was launched 
in the Department, however, there has not been a single instance 
in which a decision made by me has been reversed or overruled in 
any way by Secretary Acheson.” (Emphasis supplied.) 
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decision, and (b) no right of appeal at all from the action 
of the Loyalty Review Board, it does not follow, as the 
respondents then argue, that the Secretary was free to dis- 
miss the petitioner. For, as has already been observed, 
the Regulations left the Secretary functus officio with 
respect to such cases once the Deputy Under Secretary 
had made a determination favorable to the employee. So 
here when the Deputy Under Secretary approved the 
Loyalty Security Board’s action of July 31, 1951, clearing 
the petitioner, under these Regulations the case against 
Service was closed.** Hence Service’s subsequent dis- 
charge by the Secretary must be deemed to have been in 
contravention of these 1949 Regulations.** The situation 
under the 1949 Regulations was thus closely analogous 
to that which obtained in Accardi v. Shaughnessy, supra. 
There, the Attorney General bound himself not to exer- 
cise his discretion until he had received an impartial rec- 
ommendation from a subordinate board. Here, the 


86 Section 396.7 of the Regulations provided: 

“If the Assistant Secretary—Administration or the Secretary of 
State shall, during his consideration of any case, decide affirmatively 
that an officer or employee is not disloyal and does not constitute 
a security risk and that his case should be closed, such officer or 
employee shall be restored to duty, if suspended, and the record 
shall show such decision.” 


In holding as we do we by no means imply that under these Regu- 
lations the action of the Deputy Under Secretary had the effect of 
“closing” petitioner’s case irrevocably and beyond hope of recall. 
No doubt proper steps could have been taken to reopen it in the 
Department. But, consistent with his Regulations, we think that 
the Secretary could in no event have discharged the petitioner, as 
he did here, without the required action first having been taken by 
the Department’s Loyalty Security Board and the Deputy Under 
Secretary. 

37In view of this conclusion, it becomes unnecessary to consider 
the other respects in which petitioner claims that his discharge 
contravened the 1949 Regulations. 
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Secretary bound himself not to act at all in cases such as 
this, except upon appeal by employees from determina- 
tions unfavorable to them. We see no relevant ground 
for distinction. 


B. The 1951 Regulations. 


A similar conclusion must be reached if the 1951 Regu- 
lations are deemed applicable to petitioner’s case. Sec- 
tion 393.1 of those Regulations provides: 


“The standard for removal from employment in 
the Department of State under the authority referred 
to in section 391.3 shall be that on all the evidence 
reasonable grounds exist for belief that the removal 
of the officer or employee involved is necessary or 
advisable in the interest of national security. The 
decision shall be reached after consideration of the 
complete file, arguments, briefs, and testimony pre- 
sented.” (Emphasis added. ) 


The “authority referred to in section 391.3,” as we have 
already noted, included the McCarran Rider.* In light 
of the former Secretary’s affidavit * there is no room for 
dispute that no attempt was made to comply with this 
section of the Regulations,* as indeed the respondents’ 
brief virtually concedes. 

The respondents argue that this provision was not vio- 
lated in petitioner’s case because “the only decision to 
which Section 393.1 relates is that the removal of the 


38 See pp. 11-12, supra. 

% See pp. 4-5, supra. 

4° We do not, of course, imply that the Regulations precluded the 
Secretary from discharging any individual without personally reading 
the “complete file” and considering ‘‘all the evidence.” No doubt the 
Secretary could delegate that duty. But nothing of the kind appears 
to have been done here. 





TT 
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officer or employee involved is ‘necessary or advisable in 
the interest of national security,’ ” the standard laid down 
in the Act of August 26, 1950,** and that “[n]othing in 
this section purports to prescribe the procedure to be fol- 
lowed in determining that removal is ‘necessary or advis- 
able in the interests of the United States,’ ” the standard 
contained in the McCarran Rider. But since § 391.3, 
which is incorporated by reference into § 393.1, specifi- 
cally subjected the exercise of the Secretary’s McCarran 
Rider authority, in such cases as this, to the operation of 
the 1951 Regulations, it seems clear that the necessary 
effect of § 393.1 was to subject the exercise of that author- 
ity to the substantive standards prescribed by that sec- 
tion, namely, those established by the Act of August 26, 
1950,** and also to the procedural requirements that such 
cases must be decided “on all the evidence” and “after 
consideration of the complete file, arguments, briefs, and 
testimony presented.” The essential meaning of the sec- 
tion, in other words, was that the Secretary’s decision was 
required to be on the merits. While it is of course true 
that under the McCarran Rider the Secretary was not 
obligated to impose upon himself these more rigorous sub- 
stantive and procedural standards, neither was he pro- 
hibited from doing so, as we have already held, and hav- 
ing done so he could not, so long as the Regulations 
remained unchanged, proceed without regard to them. 

It being clear that § 393.1 was not complied with by 
the Secretary in this instance, it follows that under the 
Accardi doctrine petitioner’s dismissal cannot stand, re- 


*1 See note 20, supra. 

#2 Sections 393.2 and 393.3 further refined the standard by defining 
five classes of persons constituting security risks, and listing five fac- 
tors which were to be taken into account, together with possible 
mitigating circumstances. 








| 
; 





144 LIMITATION OF APPELLATE JURISDICTION 


gardless of whether the 1951, rather than the 1949, 
Regulations are deemed applicable in his ease.** 

For the foregoing reasons the judgment of the Court 
of Appeals must be reversed, and the case remanded to 
the District Court for further proceedings consistent with 
this opinion. 

It is so ordered. 


Mr. Justice CiarkK took no part in the consideration 
or decision of this case. 


*8 Because of this conclusion it is unnecessary to deal with the 
other respects in which petitioner claims his discharge violated the 
1951 Regulations. 
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Vv. On Appeal From the Su- 
State of New Hampshire by} preme Court of New 
Louis C. Wyman, Attorney} Hampshire. 
General. 


[June 17, 1957.] 


Mr. Cuier Justice WARREN announced the judgment 
of the Court and delivered an opinion, in which Mr. 
Justice Buack, Mr. Justice Dovuauas, and Mr. Justice 
BRENNAN join. 

This case, like Watkins v. United States, No. 261, also 
decided -today, brings before us a question concerning the 
constitutional limits of legislative inquiry. The investi- 
gation here was conducted under the aegis of a state legis- 
lature, rather than a House of Congress. This places the 
controversy in a slightly different setting from that in 
Watkins. The ultimate question here is whether the 
investigation deprived Sweezy of due process of law under 
the Fourteenth Amendment. For the reasons to be set 
out in this opinion, we conclude that the record in this 
case does not sustain the power of the State to compel the 
disclosures that the witness refused to make. 

This case was brought here as an appeal under 28 
U.S.C. § 1257 (2). Jurisdiction was alleged to rest upon 
contentions, rejected by the state courts, that a statute 
of New Hampshire is repugnant to the Constitution of 
the United States. We postponed a decision on the ques- 
tion of jurisdiction until consideration of the merits. 352 
U. S. 812. The parties neither briefed nor argued the 
jurisdictional question. The appellant has thus failed to 
meet his burden of showing that jurisdiction by appeal 
was properly invoked. The appeal is therefore dismissed 
Treating the appeal papers as a petition for writ of cer- 


M4 
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tiorari, under 28 U. S. C. § 2103, the petition is granted. 
Cf. Union National Bank v. Lamb, 337 U.S. 38, 39-40. 

The investigation in which petitioner was summoned 
to testify had its origins in a statute passed by the New 
Hampshire legislature in 1951.'. It was a comprehensive 
scheme of regulation of subversive activities. There was 
a section defining criminal conduct in the nature of sedi- 
tion. “Subversive organizations” were declared unlaw- 
ful and ordered dissolved. “Subversive persons’ were 
made ineligible for employment by the state government. 
Included in the disability were those employed as teachers 
or in other capacities by any public educational institu- 
tion. A loyalty program was instituted to eliminate 
“subversive persons” among government personnel. All 
present employees, as well as candidates for elective office 
in the future, were required to make sworn statements 
that they were not “subversive persons.”’ 

In 1953, the legislature adopted a “Joint Resolution 
Relating to the Investigation of Subversive Activities.” * 
It was resolved: 


“That the attorney general is hereby authorized 
and directed to make full and complete investigation 
with respect to violations of the subversive activities 
act of 1951 and to determine whether subversive per- 
sons as defined in said act are presently located 
within this state. The attorney general is author- 
ized to act upon his own motion and upon such infor- 
mation as in his judgment may be reasonable or 
reliable. 


“The attorney general is directed to proceed with 
criminal prosecutions under the subversive activities 


1N. H. Laws 1951, c. 193; now N. H. Rev. Stat. Ann., 1955, 
c. 588, §§ 1-16. 
2N.H. Laws 1953, ec. 307. 
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act whenever evidence presented to him in the course 
of the investigation indicates violation thereof, and 
he shall report to the 1955 session on the first day of 
its regular session the results of his investiga- 
tion, together with his recommendations, if any, for 
necessary legislation.”’ * 


Under state law, this was construed to constitute the 
Attorney General as a one-man legislative committee.‘ 
He was given the authority to delegate any part of the 
investigation to any member of his staff. The legislature 
conferred upon the Attorney General the further author- 
ity to subpoena witnesses or documents. He did not have 
power to hold witnesses in contempt, however. In the 
event that coercive or punitive sanctions were needed, 
the Attorney General could invoke the aid of a State 


8’ The authority of the Attorney General was continued for another 
two-year period by N. H. Laws 1955, ec. 197, 340. 

*“Having determined that an investigation should be conducted 
concerning a proper subject of action by it, the Legislature’s choice 
of the Attorney General as its investigating committee, instead of 
a committee of its own members or a special board or commission, 
was not in and of itself determinative of the nature of the investiga- 
tion. His position as the chief law enforcement officer of the State 
did not transform the inquiry which was otherwise legislative into 
executive action.” Nelson v. Wyman, 99 N. H. 33, 38. 

The Attorney General of New Hampshire is appointed to office 
by the Governor and the State Council, a group of five persons who 
share some of the executive responsibilities in the State Government. 
The principal duties of the Attorney General are set forth in N. H. 
Rev. Stat. Ann., 1955, c. 7, §§ 6-11. He represents the State in 
all cases before the State Supreme Court. He prosecutes all criminal 
cases in which the accused is charged with an offense punishable by 
twenty-five years in prison or more. All other criminal cases are 
under his general supervision. He gives opinions on questions of 
law to the legislature, or to state boards, departments, commissions, 
officers, ete., on questions relating to their official duties. 
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Superior Court which could find recalcitrant witnesses 
in contempt of court.’ 

Petitioner was summoned to appear before the Attor- 
ney General on two separate occasions. On January 5, 
1954, petitioner testified at length upon his past con- 
duct and associations. He denied that he had ever 
been a member of the Communist Party or that he had 
ever been part of any program to overthrow the govern- 
ment by force or violence. The interrogation ranged 
over many matters, from petitioner's World War II mili- 
tary service with the Office of Strategic Services to his 
sponsorship, in 1949, of the Scientific and Cultural 
Conference for World Peace, at which he spoke. 

During the course of the inquiry, petitioner declined 
to answer several questions. His reasons for doing so 
were given in a statement he read to the Committee at 


6 


the outset of the hearing.* He declared he would not 


5“Whenever any official or board is given the power to summon 
witnesses and take testimony, but has not the power to punish for 
contempt, and any witness refuses to obey such summons, either 
as to his appearance or as to the production of things specified ip 
the summons, or refuses to testify or to answer any question, a 
petition for an order to compel him to testify or his compliance 
with the summons may be filed in the superior court, or with some 
justice thereof.” N.H. Rev. Stat. Ann., 1955, ¢. 491, §19. “Upon 
such petition the court or justice shall have authority to proceed in 
the matter as though the original proceeding had been in the court, 
and may make orders and impose penalties accordingly.” Jd., § 20. 
See State v. Uphaus, 100 N. H. 1 

&“Those called to testify before this and other similar investigations 
can be classified in three categories. 

“First there are Communists and those who have reason to believe 
that even if they are not Communists they have been accused of 
being and are in danger of harrassment and prosecution. 

“Second, there are those who approve of the purposes and methods 
of these investigations. 


“Third, there are those who are not Communists and do not believe 
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Footnote 6—Continued. 


they are in danger of being prosecuted, but who yet deeply disapprove 
of the purposes and methods of these investigations. 

“The first group will naturally, and 1 think wholly justifiably, 
plead the constitutional privilege of not being witnesses against 
themselves. 

“The second group will equally naturally be cooperative witnesses. 

“The third group is faced with an extremely difficult dilemma. I 
know because I belong to this third group, and I have been struggling 
with its problems for many weeks now. I would like to explain what 
the nature of that dilemma is. I think it is important that both 
those conducting these inquiries and the public should understand. 

“It is often said: If a person is not a Communist and has nothing 
to fear, why should he not answer whatever questions are put to 
him and be done with it? The answer, of course, is that some of 
us believe these investigations are evil and dangerous, and we do 
not want to give our approval to them, either tacitly or otherwise. 
On the contrary, we want to oppose them to the best of our ability 
and persuade others to do likewise, with the hope of eventually 
abolishing them altogether. 

“Our reasons for opposing these investigations are not captious or 
trivial. They have deep roots in principle and conscience. Let 
me explain with reference to the present New Hampshire investi- 
gation. The official purpose of the inquiry is to uncover and lay 
the basis for the prosecution of persons who in one way or another 
promote the forcible overthrow of constitutional forms of govern- 
ment. Leaving aside the question of the constitutionality of the 
investigation, which is now before the courts, I think it must be 
plain to any reasonable person who is at all well informed about 
conditions in New Hampshire today that strict adherence to this 
purpose would leave little room for investigation. It is obvious 
enough that there are few radicals or dissenters of any kind in New 
Hampshire; and if there are any who advocate use of force and 
violence, they must be isolated crackpots who are no danger to 
anyone, least of all to the constitutional form of government of 
state and nation. The Attorney General should be able to check 
these facts quickly and issue a report satisfying the mandate laid 
upon him by the legislature. 

“But this is not what he has done. We do not know the whole 
story, but enough has come out to show that the Attorney General 
has issued a considerable number of subpoenas and has held hearings 
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in various parts of the state. And so far as the available information 
allows us to judge, most of those subpoenaed have fallen into one 
or both of two groups: first professors at Dartmouth and the Uni- 
versity of New Hampshire who have gained a reputation for liberal 
or otherwise unorthodox views, and, second, people who have been 
active in the Progressive Party. It should be specially noted that 
whatever may be thought of the Progressive Party in any other 
respect, it was certainly not devoted to violent overthrow of consti- 
tutional forms of government but on the contrary to effecting reforms 
through the very democratic procedures which are the essence of 
constitutional forms of government. 

“The pattern I have described is no accident. Whatever their 
official purpose, these investigations always end up by inquiring 
into the politics, ideas, and beliefs of people who hold what are, 
for the time being, unpopular views. The federal House Committee 
on Un-American Activities, for example, is supposed to investigate 
various kinds of propaganda and has no other mandate whatever. 
Over the years, however, it has spent almost no time investigating 
propaganda and has devoted almost all of its energies to ‘exposing’ 
people and their ideas, their affiliations, their associations. Similarly, 
this New Hampshire investigation is supposed to be concerned with 
violent overthrow of government, but it is actually turning out to be 
concerned with what few manifestations of political dissent have 
made themselves felt in the state in recent years. 

“Tf all this is so, and if the very first principle of the American 
constitutional form of government is political freedom—which I take 
to include freedoms of speech, press, assembly, and association—then 
I do not see how it can be denied that these investigations are a 
grave danger to all that Americans have always claimed to cherish. 
No rights are genuine if a person, for exercising them, can be hauled 
up before some tribunal and forced under penalties of perjury and 
contempt to account for his ideas and conduct. 

“Let us now return to the problem of the witness who would have 
nothing to fear from being what is nowadays styled a ‘friendly’ wit- 
ness, but who feels deeply that to follow such a course would be a 
betrayal of his principles and repugnant to his conscience. What 
other courses are open to him? 

“He can claim the privilege not to be a witness against himself 
and thus avoid a hateful inquisition. I respect the decision of those 
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who elect to take this course. My own reason for rejecting it is 
that, with public opinion in its present state, the exercise of the 
privilege is almost certain to be widely misinterpreted. One of the 
noblest and most precious guarantees of freedom, won in the course 
of bitter struggles and terrible suffering, has been distorted in our 
own day to mean a confession of guilt, the more sinister because 
undefined and indeed undefinable. It is unfortunate, but true, that 
the public at large has accepted this distortion and will scarcely 
listen to those who have invoked the privilege. 

“Alternatively, the witness can seek to uphold his principles and 
maintain his integrity, not by claiming the protection of the Fifth 
Amendment (or the Fifteenth Article of the New Hampshire Bill 
of Rights), but by contesting the legitimacy of offensive questions 
on other constitutional and legal grounds. 

“Just how far the First Amendment limits the rights of legislative 
inquiry has not been settled. The Supreme Court of the United 
States is at this very moment considering a case (the Emspak case) 
which may do much to settle the question. But even before the 
Court has handed down its decision in the Emspak case, it is quite 
certain that the First Amendment does place some limitations on the 
power of investigation, and it is always open to a witness to chal- 
lenge a question on the ground that it transgresses these limitations 
and, if necessary, to take the issue to the courts for decision. 

“Moreover, a witness may not be required to answer questions 
unless they are ‘pertinent to the matter under inquiry’ (the words 
are those of the United States Supreme Court). 

“What is the ‘matter under inquiry’ in the present investigation? 
According to the Act of the New Hampshire legislature directing 
the investigation, its purpose is twofold: (1) ‘to make full and com- 
plete investigation with respect to violations of the subversive activ- 
ities act of 1951,’ and (2) ‘to determine whether subversive persons 
as defined in said act are presently located within this state.’ 

“T have studied the subversive activities act of 1951 with care, 
and I am glad to volunteer the information that I have absolutely 
no knowledge of any violations of any of its provisions; further, that 
I have no knowledge of subversive persons presently located within 
the state. 

“That these statements may carry full conviction, I am prepared 
to answer certain questions about myself, though in doing so I do 
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answer those questions which were not pertinent to the 
subject under inquiry as well as those which transgress 
the limitations of the First Amendment. In keeping with 
this stand, he refused to disclose his knowledge of the 
Progressive Party in New Hampshire or of persons with 
whom he was acquainted in that organization.’ No 
action was taken by the Attorney General to compel 
answers to these questions. 

The Attorney General again summoned petitioner to 
testify on June 3, 1954. There was more interrogation 
about the witness’ prior contacts with Communists. The 
Attorney General lays great stress upon an article which 
petitioner had co-authored. It deplored the use of vio- 
lence by the United States and other capitalist countries 
in attempting to preserve a social order which the writers 
thought must inevitably fall. This resistance, the article 
continued, will be met by violence from the oncoming 
socialism, violence which is to be less condemned morally 
than that of capitalism since its purpose is to create a 


not mean to concede the right to ask them. I am also prepared to 
discuss my views relating to the use of force and violence to overthrow 
constitutional forms of government. 

“But I shall respectfully decline to answer questions concerning 
ideas, beliefs, and associations which could not possibly be pertinent 
to the matter here under inquiry and/or which seem to me to invade 
the freedoms guaranteed by the First Amendment to the United 
States Constitution (which, of course, applies equally to the several 
states).” 

* The Progressive Party offered a slate of candidates for national 
office in the 1948 presidential election. Henry A. Wallace, former 
Vice-President of the United States, was the party’s selection for 
the presidency. Glen Taylor, former United States Senator, was 
the vice-presidential nominee of the party. Nationwide, the party 
received a popular vote of 1,156,103. Of this total, 1,970 votes for 
Progressive Party candidates were cast in New Hampshire. Statistics 
of the Presidental and Congressional Election of November 2, 1948, 
pp. 24, 48-49. 


| 
| 
| 
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“truly human society.” Petitioner affirmed that he 
styled himself a “classical Marxist” and a “socialist” and 
that the article expressed his continuing opinion. 

Again, at the second hearing, the Attorney General 
asked, and petitioner refused to answer, questions con- 
cerning the Progressive Party, and its predecessor, the 
Progressive Citizens of America. Those were: 


“Was she, Nancy Sweezy, your wife, active in the 
formation of the Progressive Citizens of America?” 

“Was Nancy Sweezy then working with individuals 
who were then members of the Communist Party?” 

‘Was Charles Beebe active in forming the Progres- 
sive Citizens of America?” 

“Was Charles Beebe active in the Progressive 
Party in New Hampshire?” 

“Did he work with your present wife—Did Charles 
Beebe work with your present wife in 1947?” 

“Did it [a meeting at the home of Abraham 
Walenko in Weare during 1948] have anything to do 
with the Progressive Party?” 


The Attorney General also turned to a subject which 
had not yet occurred at the time of the first hearing. On 
March 22, 1954, petitioner had delivered a lecture to a 
class of 100 students in the humanities course at the Uni- 
versity of New Hampshire. This talk was given at the 
invitation of the faculty teaching that course. Petitioner 
had addressed the class upon such invitations in the two 


preceding years as well. He declined to answer the 
following questions: 


“What was the subject of your lecture?” 

“Didn’t you tell the class at the University of 
New Hampshire on Monday, March 22, 1954, that 
Socialism was inevitable in this country?” 
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“Did you advocate Marxism at that time?” 

“Did you express the opinion, or did you make the 
statement at that time that Socialism was inevitable 
in America?” 

“Did you in this last lecture on March 22 or in any 
of the former lectures espouse the theory of dialectical 
materialism?” 


Distinct from the categories of questions about the 
Progressive Party and the lectures was one question 
about petitioner’s opinions. He was asked: “Do you 
believe in Communism?” He had already testified that 
he had never been a member of the Communist Party, 
but he refused to answer this or any other question con- 
cerning opinion or belief. 

Petitioner adhered in this second proceeding to the 
same reasons for not answering he had given in his state- 
ment at the first hearing. He maintained that the ques- 
tions were not pertinent to the matter under inquiry and 
that they infringed upon an area protected under the 
First Amendment. 

Following the hearings, the Attorney General peti- 
tioned the Superior Court of Merrimack County, New 
Hampshire, setting forth the circumstances of petitioner’s 
appearance before the Committee and his refusal to 
answer certain questions.* The petition prayed that the 
court propound the questions to the witness. After hear- 
ing argument, the court ruled that the questions set out 
above were pertinent.’ Petitioner was called as a witness 
by the court and persisted in his refusal to answer for con- 
stitutional reasons. The court adjudged him in contempt 


8 See note 5, supra. 

®The court made a general ruling that questions concerning the 
opinions or beliefs of the witness were not pertinent. Nevertheless, 
it did propound to the witness the one question about his belief in 
Communism. 





LIMITATION OF APPELLATE JURISDICTION 155 


and ordered him committed to the county jail until purged 
of the contempt. 

The New Hampshire Supreme Court affirmed. 100 
N. H. 103. Its opinion discusses only two classes of ques- 
tions addressed to the witness: those dealing with the 
lectures and those about the Progressive Party and the 
Progressive Citizens of America. No mention is made 
of the single question concerning petitioner’s belief in 
Communism. In view of what we hold to be the con- 
trolling issue of the case, however, it is unnecessary to 
resolve affirmatively that that particular question was or 
was not included in the decision by the State Supreme 
Court. 

There is no doubt that legislative investigations, 
whether on a federal or state level, are capable of 
encroaching upon the constitutional liberties of indi- 
viduals. It is particularly important that the exercise 
of the power of compulsory process be carefully circum- 
scribed when the investigative process tends to impinge 
upon such highly sensitive areas as freedom of speech or 
press, freedom of political association, and freedom of 
communication of ideas, particularly in the academic 
community. Responsibility for the proper conduct of 
investigations rests, of course, upon the legislature itself. 
If that assembly chooses to authorize inquiries on its 
behalf by a legislatively created committee, that basic 
responsibility carries forward to include the duty of ade- 
quate supervision of the actions of the committee. This 
safeguard can be nullified when a committee is invested 
with a broad and ill-defined jurisdiction. The authoriz- 
ing resolution thus becomes especially significant in that 
it reveals the amount of discretion that has been con- 
ferred upon the committee. 

In this case, the investigation is governed by provisions 
in the New Hampshire Subversive Activities Act of 
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1951.° The Attorney General was instructed by the 
legislature to look into violations of that Act. In addi- 
tion, he was given the far more sweeping mandate to find 
out if there were subversive persons, as defined in that 
Act, present in New Hampshire. That statute, there- 
fore, measures the breadth and scope of the investigation 
before us. 

“Subversive persons” are defined in many gradations of 
conduct. Our interest is in the minimal requirements of 
that definition since they will outline its reach. Accord- 
ing to the statute, a person is a “subversive person’”’ if he, 
by any means, aids in the commission of any act intended 
to assist in the alteration of the constitutional form of 
government by force or violence."’ The possible remote- 
ness from armed insurrection of conduct that could sat- 
isfy these criteria is obvious from the language. The 
statute goes well beyond those who are engaged in efforts 
designed to alter the form of government by force or vio- 
lence. The statute declares, in effect, that the assistant 
of an assistant is caught up in the definition. This chain 
of conduct attains increased significance in light of the 
lack of a necessary element of guilty knowledge in either 
stage of assistants. The State Supreme Court has held 
that the definition encompasses persons engaged in the 
specified conduct whether or not done ‘knowingly 


“ 


10 See note 1] 


11“ “Subversive person’ means any person who commits, attempts 


, supra. 

to commit, or aids in the commission, or advocates, abets, advises or 
teaches, by any means any person to commit, attempt to com- 
mit, or aid in the commission of any act intended to overthrow, 
destroy or alter, or to assist in the overthrow, destruction or altera- 
tion of, the constitutional form of the government of the United 
States, or of the state of New Hampshire, or any political sub-division 
of either of them, by force, or violence; or who is a member of a 
subversive organization or a foreign subversive organization.” N.H 
Rev. Stat. Ann., 1955, c. 588, § 1. 
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and willfully ....” Nelson v. Wyman, 99 N. H. 33, 39. 
The potential sweep of this definition extends to conduct 
which is only remotely related to actual subversion and 
which is done completely free of any conscious intent to 
be a part of such activity. 

The statute’s definition of “subversive organizations” 
is also broad. An association is said to be any group of 
persons, whether temporarily or permanently associated 
together, for joint action or advancement of views on any 
subject.” An organization is deemed subversive if it has 
a purpose to abet, advise or teach activities intended to 
assist in the alteration of the constitutional form of 
government by force or violence. 

The situation before us is in many respects analogous 
to that in Wieman v. Updegraff, 344 U.S. 183. The Court 
held there that a loyalty oath prescribed by the State 
of Oklahoma for all its officers and employees violated 
the requirements of the Due Process Clause because it 
entailed sanctions for membership in subversive organi- 
zations without scienter. A State cannot, in attempting 
to bar disloyal individuals from its employ, exclude per- 
sons solely on the basis of organizational membership, 


12““For the purpose of this chapter ‘organization’ means an organi- 
zation, corporation, company, partnership, association, trust, founda- 
tion, fund, club, society, committee, political party, or any group 
of persons, whether or not incorporated, permanently or temporarily 
associated together for joint action or advancement of views on any 
subject or subjects. 

“ ‘Subversive organization’ means any organization which engages 
in or advocates, abets, advises, or teaches, or a purpose of which 
is to engage in or advocate, abet, advise, or teach activities intended 
to overthrow, destroy or alter, or to assist in the overthrow, destruc- 
tion or alteration of, the constitutional form of the government of 
the United States, or of the state of New Hampshire, or of any 
political subdivision of either of them, by force, or violence.” Jbid. 
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regardless of their knowledge concerning the organizations 
to which they belonged. The Court said: 


“There can be no dispute about the consequences 
visited upon a person excluded from public employ- 
ment on disloyalty grounds. In the view of the com- 
munity, the stain is a deep one; indeed, it has become 
a badge of infamy. Especially is this so in time of 
cold war and hot emotions when ‘each man begins to 
eye his neighbor as a possible enemy.’ Yet under 
the Oklahoma Act, the fact of association alone de- 
termines disloyalty and disqualification; it matters 
not whether association existed innocently or know- 
ingly. To thus inhibit individual freedom of move- 
ment is to stifle the flow of democratic expression 
and controversy at one of its chief sources.” 344 U.S., 
at 190-191. 


The sanction emanating from legislative investigations 
is of a different kind than loss of employment. But the 
stain of the stamp of disloyalty is just as deep. The 
inhibiting effect in the flow of democratic expression and 
controversy upon those directly affected and those touched 
more subtly is equally grave. Yet here, as in Wireman, 
the program for the rooting out of subversion is drawn 
without regard to the presence or absence of guilty 
knowledge in those affected. 

The nature of the investigation which the Attorney 
General was authorized to conduct is revealed by this 
case. He delved minutely into the past conduct of peti- 
tioner, thereby making his private life a matter of public 
record. The questioning indicates that the investigators 
had thoroughly prepared for the interview and were not 
acquiring new information as much as corroborating data 
already in their possession. On the great majority of 
questions, the witness was co-operative, even though he 
made clear his opinion that the interrogation was unjusti- 
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fied and unconstitutional. Two subjects arose upon 
which petitioner refused to answer: his lectures at the 
University of New Hampshire, and his knowledge of the 
Progressive Party and its adherents. 

The state courts upheld the attempt to investigate the 
academic subject on the ground that it might indicate 
whether petitioner was a “subversive person.” What he 
taught the class at a state university was found relevant 
to the character of the teacher. The State Supreme 
Court carefully excluded the possibility that the inquiry 
was sustainable because of the state interest in the state 
university. There was no warrant in the authorizing 
resolution for that. 100 N. H., at 110. The sole basis 
for the inquiry was to scrutinize the teacher as a person, 
and the inquiry must stand or fall on that basis. 

The interrogation on the subject of the Progressive 
Party was deemed to come within the Attorney General’s 
mandate because that party might have been shown to 
be a “subversive organization.” The State Supreme 
Court held that the “. . . questions called for answers 
concerning the membership or participation of named 
persons in the Progressive Party which, if given, would 
aid the Attorney General in determining whether that 
party and its predecessor are or were subversive organiza- 
tions.” 100 N. H., at 112. 

The New Hampshire court concluded that the 

. right to lecture and the right to associate with 
others for a common purpose, be it political or otherwise, 
are individual liberties guaranteed to every citizen by 
the State and Federal Constitutions but are not absolute 
rights .... The inquiries authorized by the Legisla- 
ture in connection with this investigation concerning 
the contents of the lecture and the membership, purposes 
and activities of the Progressive Party undoubtedly 
interfered with the defendant’s free exercise of those 
liberties.” 100 N. H., at 113. 


fs 
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The State Supreme Court thus conceded without 
extended discussion that petitioner’s right to lecture and 
his right to associate with others were constitutionally 
protected freedoms which had been abridged through this 
investigation. These conclusions could not be seriously 
debated. Merely to summon a witness and compel him, 
against his will, to disclose the nature of his past expres- 
sions and associations is a measure of governmental inter- 
ference in these matters. These are rights which are 
safeguarded by the Bill of Rights and the Fourteenth 
Amendment. We believe that there unquestionably was 
an invasion of petitioner’s liberties in the areas of aca- 
demic freedom and political expression—areas in which 
government should be extremely reticent to tread. 

The essentiality of freedom in the community of 
American universities is almost self-evident. No one 
should underestimate the vital role in a democracy 
that is played by those who guide and train our youth. 
To impose any strait jacket upon the intellectual leaders 
in our colleges and universities would imperil the future 
of our nation. No field of education is so thoroughly 
comprehended by man that new discoveries cannot yet 
be made. Particularly is that true in the social sciences, 
where few, if any, principles are accepted as absolutes. 
Scholarship cannot flourish in an atmosphere of suspicion 
and distrust. Teachers and students must always remain 
free to inquire, to study and to evaluate, to gain new 
maturity and understanding; otherwise our civilization 
will stagnate and die. 

Equally manifest as a fundamental principle of a demo- 
cratic society is political freedom of the individual. Our 
form of government is built on the premise that every 
citizen shall have the right to engage in political expres- 
sion and association. This right was enshrined in the 
First Amendment of the Bill of Rights. Exercise of these 
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basic freedoms in America has traditionally been through 
the media of political associations. Any interference 
with the freedom of a party is simultaneously an inter- 
ference with the freedom of its adherents. All political 
ideas cannot and should not be channeled into the pro- 
grams of our two major parties. History has amply 
proved the virtue of political activity by minority, dis- 
sident groups, who innumerable times have been in the 
vanguard of democratic thought and whose programs 
were ultimately accepted. Mere unorthodoxy or dissent 
from the prevailing mores is not to be condemned. The 
absence of such voices would be a symptom of grave 
illness in our society. 

Notwithstanding the undeniable importance of free- 
dom in the areas, the Supreme Court of New Hampshire 
did not consider that the abridgment of petitioner’s rights 
under the Constitution vitiated the investigation. In the 
view of that court, “the answer lies in a determination of 
whether the object of the legislative investigation under 
consideration is such as to justify the restriction thereby 
imposed upon the defendant’s liberties.”’ 100 N. H., at 
113-114. It found such justification in the legislature’s 
judgment, expressed by its authorizing resolution, that 
there exists a potential menace from those who would 
overthrow the government by force and violence. That 
court concluded that the need for the legislature to be 
informed on so elemental a subject as the self-preservation 
of government outweighed the deprivation of constitu- 
tional rights that occurred in the process. 

We do not now conceive of any circumstance wherein a 
state interest would justify infringement of rights in these 
fields. But we do not need to reach such fundamental 
questions of state power to decide this case. The State 
Supreme Court itself recognized that there was a weak- 
ness in its conclusion that the menace of forcible over- 
throw of the government justified sacrificing constitu- 


5505 O—S57 pt. 2 ) 
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tional rights. There was a missing link in the chain of 
reasoning. The syllogism was not complete. There was 
nothing to connect the questioning of petitioner with this 
fundamental interest of the State. Petitioner had been 
interrogated by a one-man legislative committee, not by 
the legislature itself. The relationship of the committee 
to the full assembly is vital, therefore, as revealing the 
relationship of the questioning to the state interest. 

In light of this, the state court emphasized a factor in 
the authorizing resolution which confined the inquiries 
which the Attorney General might undertake to the object 
of the investigation. That limitation was thought to 
stem from the authorizing resolution’s condition prece- 
dent to the institution of any inquiry. The New Hamp- 
shire legislature specified that the Attorney General 
should act only when he had information which “. . . in 
his judgment may be reasonable or reliable.”” The state 
court construed this to mean that the Attorney General 
must have something like probable cause for conducting 
a particular investigation. It is not likely that this 
device would prove an adequate safeguard against unwar- 
ranted inquiries. The legislature has specified that the 
determination of the necessity for inquiry shall be left in 
the judgment of the investigator. In this case, the record 
does not reveal what reasonable or reliable information 
led the Attorney General to question petitioner. The 
state court relied upon the Attorney General’s description 
of prior information that had come into his possession." 


18 The State Supreme Court illustrated the “reasonable or reli- 
able” information underlying the inquiries on the Progressive Party 
by quoting from a remark made by the Attorney General at the hear- 
ing in answer to petitioner’s objection to a line of questions. The 


Attorney General had declared that he had “. . . considerable sworn 
testimony ... to the effect that the Progressive Party in New 


Hampshire has been heavily infiltrated by members of the Commu- 
nist Party and that the policies and purposes of the Progressive Party 
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The respective roles of the legislature and the investi- 
gator thus revealed are of considerable significance to the 
issue before us. It is eminently clear that the basic dis- 
cretion of determining the direction of the legislative 
inquiry has been turned over to the investigative agency. 
The Attorney General has been given such a sweeping 
and uncertain mandate that it is his decision which picks 
out the subjects that will be pursued, what witnesses will 
be summoned and what questions will be asked. In this 
circumstance, it cannot be stated authoritatively that the 
legislature asked the Attorney General to gather the kind 
of facts comprised in the subjects upon which petitioner 
was interrogated. 

Instead of making known the nature of the data it 
desired, the legislature has insulated itself from those wit- 
nesses whose rights may be vitally affected by the investi- 
gation. Incorporating by reference provisions from its 
subversive activities act, it has told the Attorney Gen- 
eral, in effect to screen the citizenry of New Hampshire 


have been directly influenced by the Communist Party.” 100 N. H., 
at 111. None of this testimony is a part of the record in this case. 
Its existence and weight were not independently reviewed by the 
state courts. 

The court did not point to anything that supported the question- 
ing on the subject of the lecture. It stated that the Attorney Gen- 
eral could inquire about lectures only if he “. . . possesses reasonable 
or reliable information indicating that the violent overthrow of exist- 
ing government may have been advocated or taught, either ‘know- 
ingly and wilfully’ or not.” 100 N. H., at 110. What, if anything, 
indicated that petitioner knowingly or innocently advocated or taught 
violent overthrow of existing government does not appear. At one 
point in the hearing, the Attorney General said to petitioner: “I have 
in the file here a statement from a person who attended your class, 
and I will read it in part because I don’t want you to think I am just 
fishing. ‘Hs talk this time was on the inevitability of the Socialist 
program. It was a glossed-over interpretation of the materialist 
dialectic.’”” R. 107. The court did not cite this statement. 
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to bring to light anyone who fits into the expansive 
definitions. 

Within the very broad area thus committed to the dis- 
cretion of the Attorney General there may be many facts 
which the legislature might find useful. There would 
also be a great deal of data which that assembly would 
not want or need. In the classes of information that the 
legislature might deem it desirable to have, there will be 
some which it could not validly acquire because of the 
effect upon the constitutional rights of individual citi- 
zens. Separating the wheat from the chaff, from the 
standpoint of the legislature’s object, is the legislature’s 
responsibility because it alone can make that judgment. 
In this case, the New Hampshire legislature has dele- 
gated that task to the Attorney General. 

As a result neither we nor the state courts have any 
assurance that the questions petitioner refused to answer 
fall into a category of matters upon which the legislature 
wanted to be informed when it initiated this inquiry. 
The judiciary are thus placed in an untenable position. 
Lacking even the elementary fact that the legislature 
wants certain questions answered and recognizing that 
petitioner’s constitutional rights are in jeopardy, we are 
asked to approve or disapprove his incarceration for 
contempt. 

In our view, the answer is clear. No one would deny 
that the infringement of constitutional rights of indi- 
viduals would violate the guarantee of due process where 
no state interest underlies the state action. Thus, if the 
Attorney General’s interrogation of petitioner were in fact 
wholly unrelated to the object of the legislature in author- 
izing the inquiry, the Due Process Clause would preclude 
the endangering of constitutional liberties. We believe 
that an equivalent situation is presented in this case. 
The lack of any indications that the legislature wanted the 
information the Attorney General attempted to elicit 
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from petitioner must be treated as the absence of author- 
ity. It follows that the use of the contempt power, not- 
withstanding the interference with constitutional rights, 
was not in accordance with the due process requirements 
of the Fourteenth Amendment. 

The conclusion that we have reached in this case is not 
grounded upon the doctrine of separation of powers. In 
the Federal Government, it is clear that the Constitution 
has conferred the powers of government upon three major 
branches: the Executive, the Legislative and the Judicial. 
No contention has been made by petitioner that the New 
Hampshire legislature, by this investigation, arrogated 
to itself executive or judicial powers. We accept the 
finding of the State Supreme Court that the employment 
of the Attorney General as the investigating committee 
does not alter the legislative nature of the proceedings. 
Moreover, this Court has held that the concept of sepa- 
ration of powers embodied in the United States Consti- 
tution is not mandatory in state governments. Dreyer 
v. Illinois, 187 U.S. 71; but ef. Tenney v. Brandhove, 341 
U. S. 367, 378. Our conclusion does rest upon a separa- 
tion of the power of a state legislature to conduct investi- 
gations from the responsibility to direct the use of that 
power insofar as that separation causes a deprivation of 
the constitutional rights of individuals and a denial of due 
process of law. 


The judgment of the Supreme Court of New Hamp- 
shire is 


Reversed. 


Mr. Justice WHITTAKER took no part in the considera- 
tion or decision of this case. 
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Mr. Justice FRANKFURTER, whom Mr. Justice Har- 
LAN joins, concurring in the result. 


For me this is a very different case from Watkins v. 
United States, ante, p.——. This case comes to us solely 
through the limited power to review the action of the 
States conferred upon the Court by the Fourteenth 
Amendment. Petitioner claims that respect for liberties 
guaranteed by the Due Process Clause of that Amend- 
ment precludes the State of New Hampshire from com- 
pelling him to answer certain questions put to him by the 
investigating arm of its legislature. Ours is the narrowly 
circumscribed but exceedingly difficult task of making the 
final judicial accommodation between the competing 
weighty claims that underlie all such questions of due 
process. 

In assessing the claim of the State of New Hampshire 
to the information denied it by petitioner, we cannot con- 
cern ourselves with the fact that New Hampshire chose 
to make its Attorney General in effect a standing com- 
mittee of its legislature for the purpose of investigating 
the extent of “subversive” activities within its bounds. 
The case must be judged as though the whole body of the 
legislature had demanded the information of petitioner. 
It would make the deepest inroads upon our federal 
system for this Court now to hold that it can determine 
the appropriate distribution of powers and their delega- 
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tion within the forty-eight States. As the earlier Mr. 
Justice Harlan said for a unanimous Court in Dreyer v. 
Illinois, 187 U.S. 71, 84: 


“Whether the legislative, executive and judicial 
powers of a State shall be kept altogether distinet 
and separate, or whether persons or collections of 
persons belonging to one department may, in respect 
to some matters, exert powers which, strictly speak- 
ing, pertain to another department of government, is 
for the determination of the State. And its deter- 
mination one way or the other cannot be an element 
in the inquiry whether the due process of law pre- 
scribed by the Fourteenth Amendment has been 
respected by the State or its representatives when 
dealing with matters involving life or liberty.” 


Whether the state legislature should operate largely 
by committees, as does the Congress, or whether com- 
mittees should be the exception, as is true of the House 
of Commons, whether the legislature should have two 
chambers or only one, as in Nebraska, whether the State’s 
chief executive should have the pardoning power, whether 
the State’s judicial branch must provide trial by jury, 
are all matters beyond the reviewing powers of this Court. 
Similarly, whether the Attorney General of New Hamp- 
shire acted within the scope of the authority given him 
by the state legislature is a matter for the decision of the 
courts of that State, as it is for the federal courts to deter- 
mine whether an agency to which Congress has delegated 
power has acted within the confines of its mandate. See 
United States v. Rumely, 345 U.S. 41. Sanction of the 
delegation rests with the New Hampshire Supreme Court, 
and its validation in Nelson v. Wyman, 99 N. H. 33, is 
binding here. 


Pursuant to an investigation of subversive activities 
authorized by a joint resolution of both houses of the 
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New Hampshire legislature, the State Attorney General 
subpoenaed petitioner before him on January &, 1954, 
for extensive questioning. Among the matters about 
which petitioner was questioned were: details of his 
career and personal life, whether he was then or ever 
had been a member of the Communist Party, whether 
he had ever attended its meetings, whether he had 
ever attended meetings that he knew were also attended 
by Party members, whether he knew any Communists 
in or out of the State, whether he knew named persons 
with alleged connections with organizations either on the 
United States Attorney General’s list or cited by the 
Un-American Activities Committee of the United States 
House of Representatives or had ever attended meetings 
with them, whether he had ever taught or supported the 
overthrow of the State by force or violence or had ever 
known or assisted any persons or groups that had done 
so, whether he had ever been connected with organiza- 
tions on the Attorney General’s list, whether he had sup- 
ported or written in behalf of a variety of allegedly 
subversive, named causes, conferences, periodicals, peti- 
tions, and attempts to raise funds for the legal defense 
of certain persons, whether he knew about the Progressive 
Party, what positions he had held in it, whether he had 
been a candidate for Presidential Elector for that Party, 
whether certain persons were in that Party, whether 
Communists had influenced or been members of the 
Progressive Party, whether he had sponsored activities 
in behalf of the candidacy of Henry A. Wallace, whether 
he advocated replacing the capitalist system with another 
economic system, whether his conception of socialism 
involved force and violence, whether by his writings and 
actions he had ever attempted to advance the Soviet 
Union’s “propaganda line,” whether he had ever attended 
meetings of the Liberal Club at the University of 
New Hampshire, whether the magazine of which he 
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was co-editor was “a Communist-line publication,” and 
whether he knew named persons. 

Petitioner answered most of these questions, making it 
very plain that he had never been a Communist, never 
taught violent overthrow of the Government, never know- 
ingly associated with Communists in the State, but was 
a socialist believer in peaceful change who had at one time 
belonged to certain organizations on the list of the United 
States Attorney General (which did not include the Pro- 
gressive Party) or cited by the House Un-American 
Activities Committee. He declined to answer as irrele- 
vant or violative of free speech guarantees certain ques- 
tions about the Progressive Party and whether he knew 
particular persons. He stated repeatedly, however, that 
he had no knowledge of Communists or of Communist 
influence in the Progressive Party, and he testified that he 
had been a candidate for that Party, signing the required 
loyalty oath, and that he did not know whether an alleged 
Communist leader was active in the Progressive Party. 

Despite the exhaustive scope of this inquiry, the At- 
torney General again subpoenaed petitioner to testify on 
June 3, 1954, and the interrogation was similarly sweep- 
ing. Petitioner again answered virtually all questions, 
including those concerning the relationship of named per- 
sons to the Communist Party or other causes deemed sub- 
versive under state laws, alleged Communist influence 
on all organizations with which he had been connected 
including the Progressive Party, and his own participation 
in organizations other than the Progressive Party and its 
antecedent, the Progressive Citizens of America. He re- 
fused, however, to answer certain questions regarding (1) a 
lecture given by him at the University of New Hampshire, 
(2) activities of himself and others in the Progressive 
political organizations, and (3) “opinions and beliefs,” 
invoking the constitutional guarantees of free speech. 
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The Attorney General then petitioned the Superior 
Court to order petitioner to answer questions in these 
categories. The court ruled that petitioner had to answer 
those questions pertaining to the lectures and to the 
Progressive Party and its predecessor but not those other- 
wise pertaining to “opinions and beliefs.”’ Upon peti- 
tioner’s refusal to answer the questions sanctioned by the 
court, he was found in contempt of court and ordered 
committed to the county jail until purged of contempt. 

The Supreme Court of New Hampshire affirmed the 
order of the Superior Court. It held that the questions 
at issue were relevant and that no constitutional provision 
permitted petitioner to frustrate the State’s demands. 100 
N. H. 103. 

The questions that petitioner refused to answer regard- 
ing the university lecture, the third given by him in three 
years at the invitation of the faculty for humanities, were: 


“What was the subject of your lecture?” 

“Didn’t you tell the class at the University of 
New Hampshire on Monday, March 22, 1954, that 
Socialism was inevitable in this country?” 

“Did you advocate Marxism at that time?” 

“Did you express the opinion, or did you make the 
statement at that time that Socialism was inevitable 
in America?” 

“Did you in this last lecture on March 22 or in 
any of the former lectures espouse the theory of 
dialectical materialism?” 

“TI have in the file here a statement from a person 
who attended your class, and I will read it in part 
because I don’t want you to think I am just fishing. 
‘His talk this time was on the inevitability of the 
Socialist program. It was glossed-over interpreta- 
tion of the materialist dialectic.’ Now, again I ask 
you the original question.” 
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In response to the first question of this series, peti- 
tioner had said at the hearing: 


“T would like to say one thing in this connection, 
Mr. Wyman. I stated under oath at my last appear- 
ance that, and I now repeat it, that I do not advo- 
cate or in any way further the aim of overthrowing 
constitutional government by force and violence. I 
did not so advocate in the lecture I gave at the Uni- 
versity of New Hampshire. In fact I have never at 
any time so advocated in a lecture anywhere. Aside 
from that I have nothing I want to say about the 
lecture in question.” 


The New Hampshire Supreme Court, although recog- 
nizing that such inquiries “undoubtedly interfered with 
the defendant’s free exercise” of his constitutionally guar- 
anteed right to lecture, justified the interference on the 
ground that it would occur “in the limited area in which 
the legislative committee may reasonably believe that the 
overthrow of existing government by force and violence 
is being or has been taught, advocated or planned, an area 
in which the interest of the State justifies this intrusion 
upon civil liberties.” According to the court, the facts 
that made reasonable the committee’s belief that peti- 
tioner had taught violent overthrow in his lecture were 
that he was a Socialist with a record of affiliation with 
groups cited by the Attorney General of the United States 
or the House Un-American Activities Committee and that 
he was co-editor of an article stating that, although the 
authors hated violence, it was less to be deplored when 
used by the Soviet Union than by capitalist countries. 

When weighed against the grave harm resulting from 
governmental intrusion into the intellectual life of a uni- 
versity, such justification for compelling a witness to 
discuss the contents of his lecture appears grossly inade- 
quate. Particularly is this so where the witness has sworn 











172 LIMITATION OF APPELLATE JURISDICTION 


that neither in the lecture nor at any other time did he 
ever advocate overthrowing the Government by force and 
violence. 

Progress in the natural sciences is not remotely confined 
to findings made in the laboratory. Insights into the 
mysteries of nature are born of hypothesis and specu- 
lation. The more so is this true in-the pursuit of under- 
standing in the groping endeavors of what are called 
the social sciences, the concern of which is man and 
society. The problems that are the respective preoc- 
cupations of anthropology, economics, law, psychology, 
sociology and related areas of scholarship are merely de- 
partmentalized dealing, by way of manageable division 
of analysis, with interpenetrating aspects of holistic per- 
plexities. For society’s good—if understanding be an 
essential need of society—inquiries into these problems, 
speculations about them, stimulation in others of reflection 
upon them, must be left as unfettered as possible. Politi- 
cal power must abstain from intrusion into this activity 
of freedom, pursued in the interest of wise government 
and the people’s well-being, except for reasons that are 
exigent and obviously compelling. 

These pages need not be burdened with proof, based 
on the testimony of a cloud of impressive witnesses, of 
the dependence of a free society on free universities. 
This means the exclusion of governmental intervention 
in the intellectual life of a university. It matters little 
whether such intervention occurs avowedly or through 
action that inevitably tends to check the ardor and fear- 
lessness of scholars, qualities at once so fragile and so 
indispensable for fruitful academic labor. One need only 
refer to the address of T. H. Huxley at the opening of 
Johns Hopkins University, the Annual Reports of Presi- 
dent A. Lawrence Lowell of Harvard, the Reports of the 
University Grants Committee in Great Britain, as illus- 
trative items in a vast body of literature. Suffice it to 
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quote the latest expression on this subject. It is also 
perhaps the most poignant because its plea on behalf of 
continuing the free spirit of the open universities of South 
Africa has gone unheeded. 


“In a university knowledge is its own end, not 
merely a means to an end. A university ceases to be 
true to its own nature if it becomes the tool of Church 
or State or any sectional interest. A university is 
characterized by the spirit of free inquiry, its ideal 
being the ideal of Socrates—‘to follow the argument 
where it leads.’ This implies the right to examine, 
question, modify or reject traditional ideas and 
beliefs. Dogma and hypothesis are incompatible, 
and the concept of an immutable doctrine is repug- 
nant to the spirit of a university. The concern of 
its scholars is not merely to add and revise facts in 
relation to an accepted framework, but to be ever 
examining and modifying the framework itself. 


“Freedom to reason and freedom for disputation 
on the basis of observation and experiment are the 
necessary conditions for the advancement of scientific 
knowledge. A sense of freedom is also necessary for 
creative work in the arts which, equally with scien- 
tifie research, is the concern of the university. 


‘ 


‘... It is the business of a university to provide 
that atmosphere which is most conducive to spec- 
ulation, experiment and creation. It is an atmos- 
phere in which there prevail ‘the four essential free- 
doms’ of a university—to determine for itself on 
academic grounds who may teach, what may be 
taught, how it shall be taught, and who may be 
admitted to study.” The Open Universities in 
South Africa 10-12. (A statement of a conference 
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of senior scholars from the University of Cape Town 
and the University of the Witwatersrand, including 
A. v. d. S. Centlivres and Richard Feetham, as 
Chancellors of the respective universities.’ ) 


I do not suggest that what New Hampshire has here 
sanctioned bears any resemblance to the policy against 
which this South African remonstrance was directed. 
I do say that in these matters of the spirit inroads on 
legitimacy must be resisted at their incipiency. This kind 
of evil grows by what it is allowed to feed on. The 
admonition of this Court in another context is applicable 
here. “It may be that it is the obnoxious thing in its 
mildest and least repulsive form; but illegitimate and 
unconstitutional practices get their first footing in that 
way, namely, by silent approaches and slight deviations 
from legal modes of procedure.” Boyd v. United States, 
116 U.S. 616, 635. 


Petitioner stated, in response to questions at the hear- 
ing, that he did not know of any Communist interest in, 
connection with, influence over, activity in, or manipula- 
tion of the Progressive Party. He refused to answer, 
despite court order, the following questions on the ground 
that, by inquiring into the activities of a lawful political 
organization, they infringed upon the inviolability of the 
right to privacy in his political thoughts, actions and 
associations: 


“Was she, Nancy Sweezy, your wife, active in the 
formation of the Progressive Citizens of America?” 

“Was Nancy Sweezy then working with individuals 
who were then members of the Communist Party?” ” 


1The Hon. A. v. d. S. Centlivres only recently retired as Chief 
Justice of South Africa, and the Hon. Richard Feetham is also an 
eminent, retired South African judge. 

2Inclusion of this question among the unanswered questions 
appears to have been an oversight in view of the fact that petitioner 
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“Was Charles Beebe active in forming the Pro- 
gressive Citizens of America?” 

“Did he work with your present wife—Did Charles 
Beebe work with your present wife in 1947?” 

“Did it [a meeting at the home of one Abraham 
Walenko] have anything to do with the Progressive 
Party?” 


The Supreme Court of New Hampshire justified this 
intrusion upon his freedom on the same basis that it 
upheld questioning about the university lecture, namely, 
that the restriction was limited to situations where the 
Committee had reason to believe that violent overthrow 
of the Government was being advocated or planned. It 
ruled: 


“.. That he [the Attorney General] did possess 
information which was sufficient to reasonably war- 
rant inquiry concerning the Progressive Party is evi- 
dent from his statement made during the hearings 
held before him that ‘considerable sworn testimony 
has been given in this investigation to the effect that 
the Progressive Party in New Hampshire has been 
heavily infiltrated by members of the Communist 
Party and that the policies and purposes of the 
Progressive Party have been directly influenced by 
members of the Communist Party.’ ”’ 


For a citizen to be made to forego even a part of so 
basic a liberty as his political autonomy, the subordinat- 
ing interest of the State must be compelling. Inquiry 


attempted to answer it at the hearing by stating that he had never to 
his knowledge known members of the Communist Party in New 
Hampshire. In any event, petitioner’s brief states that he is willing 
to repeat the answer to this question if the Attorney General so 
desires. This is consistent with his demonstrated willingness to 
answer all inquiries regarding the Communist Party, including its 
relation to the Progressive Party. 
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pursued in safeguarding a State’s security against threat- 
ened force and violence cannot be shut off by mere dis- 
claimer, though of course a relevant claim may be made 
to the privilege against self-incrimination (the New 
Hampshire Constitution guarantees this privilege). But 
the inviolability of privacy belonging to a citizen’s politi- 
cal loyalties has so overwhelming an importance to the 
well-being of our kind of society that it cannot be consti- 
tutionally encroached upon on the basis of so meagre a 
countervailing interest of the State as may be argumenta- 
tively found in the remote, shadowy threat to the security 
of New Hampshire allegedly presented in the origins and 
contributing elements of the Progressive Party and in 
petitioner’s relations to these. 

In the political realm, as in the academic, thought and 
action bre presumptively immune from inquisition by 
political authority. It cannot require argument that 
inquiry would be barred to ascertain whether a citizen 
had voted for one or the other of the two major parties 
either in a state or national election. Until recently, no 
difference would have been entertained in regard to in- 
quiries about a voter’s affiliations with one of the various 
so-called third parties that have had their day, or longer, 
in our political history. This is so, even though adequate 
protection of secrecy by way of the Australian ballot did 
not come into use till 1888. The implications of the 
United States Constitution for national elections and “the 
concept of ordered liberty” implicit in the Due Process 
Clause of the Fourteenth Amendment as against the 
States, Palko v. Connecticut, 302 U.S. 319, 325, were not 
frozen as of 1789 or 1868, respectively. While the lan- 
guage of the Constitution does not change, the changing 
circumstances of a progressive society for which it was 
designed yield new and fuller import to its meaning. 
See Hurtado v. California, 110 U. S. 516, 528-529; 
McCulloch v. Maryland, 4 Wheat. 316. Whatever, on 
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the basis of massive proof and in the light of history, 
of which this Court may well take judicial notice, be the 
justification for not regarding the Communist Party as 
a conventional political party, no such justification has 
been afforded in regard to the Progressive Party. A foun- 
dation in fact and reason would have to be established far 
weightier than the intimations that appear in the record 
to warrant such a view of the Progressive Party.* This 
precludes the questioning that petitioner resisted in 
regard to that Party. 

To be sure, this is a conclusion based on a judicial judg- 
ment in balancing two contending principles—the right 
of a citizen to political privacy, as protected by the Four- 
teenth Amendment, and the right of the State to self- 
protection. And striking the balance implies the exercise 
of judgment. This is the inescapable judicial task in 
giving substantive content, legally enforced, to the Due 
Process Clause, and it is a task ultimately committed to 
this Court. It must not be an exercise of whim or will. 
It must be an overriding judgment founded on something 
much deeper and more justifiable than personal prefer- 
ence. As far as it lies within human limitations, it must 
be an impersonal judgment. It must rest on fundamen- 
tal presuppositions rooted in history to which widespread 
acceptance may fairly be attributed. Such a judgment 
must be arrived at in a spirit of humility when it counters 
the judgment of the State’s highest court. But, in the 
end, judgment cannot be escaped—the judgment of this 
Court. See concurring opinions in Haley v. Ohio, 332 
U.S. 596, 601; Louisiana ez rel. Francis v. Resweber, 329 
U.S. 459, 466, 470-471; Malinski v. New York, 324 U.S. 
401, 412, 414417. 

And so I am compelled to conclude that the judgment 
of the New Hampshire court must be reversed. 


’The Progressive Party was on the ballot in forty-four States, 
including New Hampshire, in 1948, and in twenty-six States in 1952. 
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Mr. Justice CLarK, with whom Mr. Justice Burton 
joins, dissenting. 


The Court today has denied the State of New Hamp- 
shire the right to investigate the extent of “subversive 
activities” within its boundaries in the manner chosen 
by its legislature. Unfortunately there is no opinion for 
the Court, for those who reverse are divided and they do 
so on entirely different grounds. Four of my Brothers 
join in what I shall call the principal opinion. They hold 
that the appointment of the Attorney General to act as a 
committee for the legislature results in a separation of 
its power to investigate from its “responsibility to direct 
the use of that power” and thereby “causes deprivation 
of the constitutional rights of individuals and a denial of 
due process ....” This theory was not raised by the 
parties and is, indeed, a novel one. 

My Brothers FRANKFURTER and HarLAN do not agree 
with this opinion because they conclude, as do I, that the 
internal affairs of the New Hampshire state government 
are of no concern to us. See Dreyer v. Illinois, 187 U.S. 
71, 84 (1902). They do join in the reversal, however, 
on the ground that Sweezy’s rights under the First 
Amendment have been violated. I agree with neither 
opinion. 
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The principal opinion finds that “The Attorney Gen- 
eral has been given such a sweeping and uncertain man- 
date that it is his decision which picks out the subjects 
that will be pursued, what witnesses will be summoned 
and what questions will be asked.”” The New Hamp- 
shire Act clearly indicates that it was the legislature that 
determined the general subject matter of the investiga- 
tion, subversive activities; the legislature’s committee, the 
Attorney General, properly decided what witnesses should 
be called and what questions should be asked. My 
Brothers surely would not have the legislature as a whole 
make these decisions. But they conclude, nevertheless, 
that it cannot be said that the legislature “asked the At- 
torney General to gather the kind of facts comprised in 
the subjects upon which petitioner was interrogated.” It 
follows, says this opinion, that there is no “assurance that 
the questions petitioner refused to answer fall into a cate- 
gory of matters upon which the legislature wanted to be 
informed ... .”» But New Hampshire’s Supreme Court 
has construed the state statute. It has declared the pur- 
pose to be to investigate “subversive” activities within the 
State; it has approved the use of the “one-man” tech- 
nique; it has said the questions were all relevant to the 
legislative purpose. In effect the state court says the 
Attorney General was “directed” to inquire as he did. 
Furthermore, the legislature renewed the Act in the same 
language twice the year following Sweezy’s interrogation. 
N. H. Laws 1955, c. 197. In ratifying the Attorney Gen- 
eral’s action it used these words: “The investigation . 
provided for by chapter 307 of the Laws of 1953, as con- 
tinued by a resolution approved January 13, 1955, is 
hereby continued in full force and effect, in form, manner 
and authority as therein provided ....’ (Emphasis 
added.) We are bound by the state court findings. We 
have no right to strike down the state action unless we 
find not only that there has been a deprivation of Sweezy’s 











180 LIMITATION OF APPELLATE JURISDICTION 


constitutional rights, but that the interest in protecting 
those rights is greater than the State’s interest in uncover- 
ing subversive activities within its confines. The majority 
has made no such findings. 

The short of it is that the Court blocks New Hamp- 
shire’s effort to enforce its law. I had thought that in 
Pennsylvania v. Nelson, 350 U. 8. 497 (1956), we had 
left open for legitimate state control any subversive ac- 
tivity leveled against the interest of the State. I for one 
intended to suspend state action only in the field of 
subversion against the nation and thus avoid a race to 
the courthouse door between federal and state prosecu- 
tors. Cases concerning subversive activities against the 
National Government have such interstate ramifications 
that individual state action might effectively destroy a 
prosecution on the national level. I thought we had left 
open a wide field for state action, but implicit in the opin- 
ions today is a contrary conclusion. They destroy the 
fact-finding power of the State in this field and I dissent 
from this wide sweep of their coverage. 

The principal opinion discusses, by way of dictum, due 
process under the Fourteenth Amendment. Since the 
basis of the opinion is not placed on this ground, I would 
not think it necessary to raise it here. However, my 
Brothers say that the definition of “subversive person” 
lacks “a necessary element of guilty knowledge... .” 
Wieman v. Updegraff, 344 U. S. 183 (1952), is heavily 
depended upon as authority for the view expressed. I 
do not so regard it. I authored that opinion. It was a 
loyalty oath case in which Oklahoma had declared ipso 
facto disqualified any employee of the State who failed to 
take a prescribed oath that, inter alia, he belonged to no 
subversive organizations. We struck down the Act for 
lack of a requirement of scienter. We said there that 
“constitutional protection . . . extend[s}] to the public 
servant whose exclusion pursuant to a statute is patently 
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arbitrary or discriminatory.” J/d., at 192. But Sweezy 
is not charged as a “subversive person” and the Com- 
mittee has made no finding that he is. In fact, had he 
been found to be such a person, there is no sanction under 
the Act. New Hampshire is invoking no statute like 
Oklahoma’s. Its Act excludes no one from anything. 
Updegraff stands for no such broad abstraction as the 
principal opinion suggests. 

Since the conclusion of a majority of those reversing is 
not predicated on the First Amendment questions pre- 
sented, I see no necessity for discussing them. But since 
the principal opinion devotes itself largely to these issues 
I believe it fair to ask why they have been given such an 
elaborate treatment when the case is decided on an 
entirely different ground. It is of no avail to quarrel 
with a straw man. My view on First Amendment prob- 
lems in this type of case is expressed in my dissent in 
Watkins, decided today. Since a majority of the Court 
has not passed on these problems here, and since I am not 
convinced that the State’s interest in investigating sub- 
versive activities for the protection of its citizens is out- 
weighed by any necessity for the protection of Sweezy I 
would affirm the judgment of the New Hampshire 
Supreme Court. 
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Rudolph Schware, Petitioner, 
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State of New Mexico. 


[May 6, 1957.] 





Mr. Justice Biack delivered the opinion of the Court. 


The question presented is whether petitioner, Rudolph 
Schware, has been denied a license to practice law in 
New Mexico in violation of the Due Process Clause 
of the Fourteenth Amendinent to the United States 
Constitution. 

New Mexico has a system for the licensing of persons 
to practice law similar to that in effect in most States.’ 
A Board of Bar Examiners determines if candidates for 
admission to the bar have the necessary qualifications. 
When the Board concludes that an applicant qualifies 
it recommends to the state supreme court that he be 
admitted. If the court accepts the recommendation, 
the applicant is entitled to practice law upon taking 
an oath to support the constitutions and laws of the 
United States and New Mexico. An applicant must pass 
a bar examination before the Board will give him its 
recommendation. The Board can refuse to permit him 
to take this examination unless he demonstrates that he 
has “good moral character.” 

In December 1953, on the eve of his graduation from 
the University of New Mexico School of Law, Schware 


1 Generally, see N. M. Stat. Ann., 1953, § 1S-1-S8 and the Rules 
Governing Adinission to the Bar appended thereto. 
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filed an application with the Board of Bar Examiners 
requesting that he be permitted to take the bar examina- 
tion scheduled for February 1954. His application was 
submitted on a form prescribed by the Board that 
required answers to a large number of questions. From 
the record, it appears that he answered these questions in 
detail. Among other things, he disclosed that he had 
used certain aliases between 1933 and 1937 and that he 
had been arrested on several occasions prior to 1940. 
When he appeared to take the examination, the Board 
informed him that he could not doso. He later requested 
a formal hearing on the denial of his application. The 
Board granted his request. At the hearing the Board 
told him for the first time why it had refused to permit 
him to take the bar exainination. It gave him a copy of 
the minutes of the meeting at which it had voted to deny 
his application. These minutes read: 


“No. 1309, Rudolph Schware. It is moved by Board 
Member Frank Andrews that the application of 
Rudolph Schware to take the bar examination be 
denied for the reason that, taking into consideration 
the use of aliases by the applicant, his former con- 
nection with subversive organizations, and his record 
of arrests, he has failed to satisfy the Board as to the 
requisite moral character for admission to the Bar 
of New Mexico. Whereupon said motion is duly 
seconded by Board Member Ross L. Malone, and 
unanimously passed.” ? 


2 Apparently the Board had received confidential information that 
Schware had once been 2 member of the Communist Party. The 
Board's application form did not request disclosure of such infor- 
mation and so Schware «id not mention it in hix application. At the 
hearing he testified at length about his membership. The Board 
refused to let petitioner see the confidential information against him, 
although it appears that its initial denial of his application was par- 
tially based on thi= information. While this secret evidence was not 
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At the hearing petitioner called his wife, the rabbi of 
his synagogue, a local attorney and the secretary to the 
dean of the law school to testify about his character.’ He 
took the stand himself and was thoroughly examined 
under oath by the Board. His counsel introduced a 
series of letters that petitioner had written his wife from 
1944 through 1946 while he was on duty in the Army. 
Letters were also introduced from every member of 
petitioner's law school graduating class except one who 
did not comment. And all of his law school professors 
who were then available wrote in regard to his moral 
character. The Board called no witnesses and introduced 
no evidence. 

The record of the formal hearing shows the following 
facts relevant to Schware’s moral character. He was born 
in @ poor section of New York City in 1914 and grew up 
in a neighborhood inhabited primarily by recent immi- 
grants. His father was an immigrant and like many of 
his neighbors had a difficult time providing for his family. 
Schware took a job when he was nine years old and 
throughout the remainder of school worked to help pro- 
vide necessary income for his family. After 1929, the 
economic condition of the Schware family and their 


mide a part of the record of the hearing, counsel for petitioner con- 
tends that the Board was influenced by it in adhering to it~ view that 
petitioner was not qualified. In the New Mexico Supreme Court 
the members of the majority did not look at the confidential informa- 
tion. And while that court passed on petitioner's qualifications 
in the exercise of its original jurix«diction, the majority placed con-il- 
erable reliance on the Board's recommendation=. Therefore, peti- 
tioner contends, the Board’s use of confidential information deprived 
him of procedural due process. Cf. Goldsmith v. United States Bd. 
of Taz Appeals, 270 U.S. 117; Bratton v. Chandler, 260 U.S. 110; 
Minkoff v. Payne, 210 F. 2d 689, 691; Jn re Carter, 192 F.2d 15, cert. 
denied, 342 U. 8. 862. We find it unnecessary to con-ider this 
contention. 
* The dean was on sabbatical leave and not available. 
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neighbors, as well as millions of others, was greatly 
worsened. Schware was then at a formative stage 
in high school. He was interested in and enthusiastic 
for socialism and trade-unionism as was his father. In 
1932, despairing at what he considered lack of vigor in 
the socialist movement at a time when the country was 
in the depths of the great depression, he joined the 
Young Communist League* At this time he was 18 
years old and in the final year of high school. 

From the time he left school until 1940 Schware, 
like many others, was periodically unemployed. He 
worked at a great variety of temporary and ill-paying 
jobs. In 1933, he found work in a glove factory and 
there he participated in a successful effort to unionize 
the employees. Since these workers were principally 
Italian, Schware assumed the name Rudolph Di Caprio 
to forestall the effects of anti-Jewish prejudice against 
him, not only in securing and retaining a job but in 
assisting in the organization of his fellow employees. In 
1934 he went to California where he secured work on the 
docks. He testified that he continued to use the name 
Rudolph Di Caprio because Jews were discriminated 
against in employment for this work. Wherever Schware 
was employed he was an active advocate of labor or- 
ganization. In 1934 he took part in the great maritime 
strikes on the west coast which were bitterly fought on 
both sides. While on strike in San Pedro, California, 
he was arrested twice on “suspicion of criminal syn- 
dicalism.” He was never formally charged nor tried and 
was released in each instance after being held for a 
brief period. He testified that the San Pedro police in 


a series of mass arrests, jailed large numbers of the 
strikers. 








*At times during 1932 more than 12,060,000 of the nation's 
51,000,000 working persons were unemployed. 


Statistical Abstract 
of the United States (1956) 197. 
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At the time of his father’s death in 1937 Schware left 
the Communist Party but later he rejoined. In 1940 
he was arrested and indicted for violating the Neu- 
trality Act of 1816. He was charged with attempting to 
induce men to volunteer for duty on the side of the 
Loyalist Government in the Spanish Civil War. Before 
his case came to trial the charges were dismissed and 
he was released. Later in 1940 he quit the Communist 
Party. The Nazi-Soviet Non-Aggression Pact of 1939 
hac greatly disillusioned him and this disillusionment 
was inade complete as he came to believe that certain 
leaders in the party were acting to advance their own sel- 
fish interests rather than the interests of the working 
class which they purported to represent. 

In 1944 Schware entered the armed forces of the 
United States. While in the service he volunteered for 
duty as a paratrooper and was sent to New Guinea. While 
serving in the Army here and abroad he wrote a nuinber 
of letters to his wife. These letters show a desire to 
serve his country and demonstrate faith in a free deimo- 
cratic society. They reveal serious thoughts about 
religion which later led him and his wife to associate 
themselves with a synagogue when he returned to civilian 
life. He was honorably discharged from the Army in 
1946. 

After finishing college. he entered the University of 
New Mexico law school in 1950. At the beginning he 
went to the dean and told him of his past activities and 
his association with the Communist Party during the 
depression and asked for advice. The dean told him to 
remain in school and put behind him what had happened 
years before. While studying law Schware operated a 
business in order to support his wife and two children and 
to pay the expenses of a professional education. Dur- 
ing his three years at the law school his conduct was 
exemplary. 
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At the conclusion of the hearing the Board reaffirmed 
its decision denying Schware the right to take the bar 
examination. He appealed to the New Mexico Supreme 
Court. That court upheld the denial with one justice 
dissenting. 60 N. M. 304. In denying a motion for 
rehearing the court stated that: 


“ !Sehware's membership in the Communist Party], 
together with his other former actions, in the use of 
aliases and record of arrests, and his present attitude 
toward those matters, were the considerations upon 
which [we approved the denial of his application]. 


Sechware then petitioned this Court to review his case 
alleging that he had been denied an opportunity to 
qualify for the practice of law contrary to the Due Process 
Clause of the Fourteenth Amendment. We granted 
certiorari. 352 U.S. 821. Cf. Jn re Summers, 325 U. 8. 
561, 562, 564-569. And see Konigsberg v. State Bar of 
California, decided this day. 

A State cannot exclude a person-from the practice of 
law or from any other occupation in a manner or for rea- 
sons that contravene the Due Process or Equal Protec- 
tion Clauses of the Fourteenth Amendment. Dent v. 
West Viryinia, 129 U. S. 114. Cf. Slochower v. Board 
of Education, 350 U.S. 551; Wieman v. U pdegraff, 344 
U.S. 183. And see Ex parte Secomb, 19 How. 9, 13. 
A State can require high standards of qualification, 
such as good moral character or proficiency in its law, 
before it admits an applicant to the bar, but any 
qualification inust have a rational connection with the 
applicant's fitness or capacity to practice law. Douglas 





*We need not enter into a dixenssion whether the practice of law 
is a “right” or “privilege.” Regardless of how the State's grant 
of permission to engage in this oeeupation is characterized, it is 


sufficient to say that a person eannot be prevented from practicing 
except for valid reasons. Certainly the practice of law is not a 
matter of the State's grace. Ex parte Garland, 4 Wall. 333 


=| 
» ore ". 
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v. Noble, 261 U. S. 165; Cummings v. Missouri, 4 Wall. 
277, 319-320. Cf. Nebbia v. New York, 291 U.S. 502. 
Obviously an applicant could not be excluded merely 
because he was a Republican or a Negro or a mem- 
ber of a particular church. Even in applying per- 
missible standards, officers of the State cannot exclude 
an applicant when there is no basis for their finding 
that he fails to meet these standards, or when their action 
is invidiously discriminatory. Cf. Yick Wo v. Hopkins, 
118 U.S. 356. 

Here the State concedes that Schware is fully qualified 
to take the examination in all respects other than good 
moral character. Therefore the question is whether the 
Supreme Court of New Mexico on the record before us 
could reasonably find that he had not shown good moral 
character. 

There is nothing in the record which suggests that 
Schware has engaged in any conduct during the past 15 
years which reflects adversely on his character. The 
New Mexico Supreine Court recognized that he “presently 
enjoys good repute among his teachers, his fellow students 
and associates and in his synagogue.” Sehware’s pro- 
fessors, his fellow students, his business associates and the 
rabbi cf the synagogue of which he and his family are 
members, all gave testimony that he is a good man, a man 
who is imbued with a sense of deep responsibility for 
his family, who is trustworthy. who respects the rights 
and beliefs of others. From the record it appears he 
is a man of religious conviction and is training his 
children in the beliefs and practices of his faith. <A solici- 
tude for others is demonstrated by the fact that he 
regularly react the Bible to an illiterate soldier while in 
the Army and law to a blind student while at the Univer- 
sity of New Mexico law school. His industry is depicted 
by the fact that he supported his wife and two children 
and paid for a costly professional education by operating 
a business separately while studying law. He demon- 
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strated candor by informing the Board of his personal 
history and by going to the dean of the law school and 
disclosing his past. The undisputed evidence in the record 
shows Schware to be a man of high ideals with a deep 
sense of social justice. Not a single witness testified 
that he was not a man of good character. 

Despite Schware’s showing of good character, the Board 
and court below thought there were certain facts in the 
record which raised substantial doubts ebout his moral 
fitness to practice law. 

(1) Aliases —From 1934 to 1937 Schware used certain 
aliases. He testified that these aliases were adopted 
so he could secure a job in businesses which discrimi- 
nated against Jews in their employment practices and so 
that he could more effectively organize non-Jewish em- 
ployees at plants where he worked. Of course it is wrong 
to use an élias when it is done to cheat or defraud another 
but it can hardly be said that Schware’s attempt to fore- 
stall antisemitism in securing employment or organizing 
his fellow workers was wrong. He did give an assumed 
name to police in 1934 when he was picked up in a 
mass arrest during a labor dispute. He said he did 
this so he would not be fired as a striker. This is cer- 
tainly not enough evidence to support an inference that 
petitioner has bad moral character more than 20 years 
later. 

(2) Arrests—In response to the questions on the 
Board's application form Schware stated that he had been 
arrested on several occasions: 

1. In 1934, while he was participating in a bitter labor 
dispute in the California shipyards, petitioner was 
arrested at least two times on “suspicion of criminal syndi- 
calism.” After being held for a brief period he was 
released without formal charges being filed against him. 
He was never indicted nor convicted for any offense in 
connection with these arrests. 
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The mere fact that a man has been arrested has very lit- 
tle, if any, probative value in showing that he has engaged 
in any misconduct." An arrest shows nothing more than 
that someone probably suspected the person apprehended 
of an offense. When formal charges are not filed against 
the arrested person and he is released without trial, what- 
ever probative force the arrest may have had is normally 
dissipated. Moreover here, the special facts surrounding 
the 1934 arrests are relevant in shedding light on their 
present significance. Apparently great numbers of strik- 
ers were picked up by police in a series of arrests during 
the strike at San Pedro and many of these were charged 
with “criminal syndicalism.’”’* The California syndi- 
calism statutes in effect in 1934 were very broad and 
vague.* There is nothing in the record which indicates 
why Schware was arrested on “suspicion’’ that he had 
violated this statute. There is no suggestion that he was 
using force or violence in an attempt to overthrow the 
state or national government. Again it should be empha- 


sized that these arrests were made more than 20 years ago 
and petitioner was never formally charged nor tried for 
any offense related to them. 


* Arrest, by itself, is not considered competent evidence at either 
a eriminal or civil trial to prove that a person dil certain prohibited 
acts. Cf. Wigmore, Evidence, § 980a. 

7 Petitioner testified that during a two-month period about 2,000 
persons were arrested in connection with the stnke. Generally, enti- 
cism of these arrests and the conduct of the police during these and 
related strikes see S. Rep. No. 1150, 77th Cong., 2d Ses~. 35, 131, 
133-141. 

*“The term ‘criminal syndicalism’ as used in this act is hereby 
defined as any doctrine or precept advocating, teaching or aiding 
and abetting the commission of crime, sabotage (which word is hereby 
defined as meaning wilful and malicious physical damage or injury 
to physical property), or unlawful acts of force and violence or 
unlawful methods of terrorism as a means of accomplishing a change 
in industrial ownership or control, or effecting any political change.” 
Cal. Stat. 1919, c. 188, §1. See aleo De Jonge v. Oregon, 299 U.S. 
353, where application of a similar statute was held unconstitutional. 


—a = 2. 
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2. In 1940 Schware was arrested for violating the 
Neutrality Act of 1816 which makes it unlawful for a 
person within the United states to join or to hire or retain 
another to join the army of any foreign state.” He was 
indicted but before the case came to trial the prosecution 
dropped the charges. He had been charged with recruit- 
ing persons to go overseas to aid the Lovalists in the 
Spanish Civil War. Schware testified that he was un- 
aware of this old law at the time. From the facts in the 
record it is not clear that he was guilty of its violation." 
But even if it be assumed that the law was violated, it 
does not seem that such an offense indicated moral turpi- 
tude—even in 1940. Many persons in this country 
actively supported the Spanish Loyalist Government. 
During the prelude to World War II many idealistic 
young men volunteered to help causes they believed 
right. It is commonly known that a number of Ameri- 
cans joined air squadrons and helped defend China and 
Great Britain prior to this country’s entry into the war. 
There is no record that any of these volunteers were 
prosecuted under the Neutrality Act. Few Americans 
would have regarded their conduct as evidence of moral 
turpitude. In determining whether a person's character 
is good the nature of the offense which he has cominitted 
must be taken into account." 

In summary, these arrests are wholly insufficient to sup- 
port a finding that Schware had bad moral character at 


*I18 U.S.C. $959 (a). 
See Kiker, J. (dissenting) 60 N. M. 304, 321. 

" For example, New Mexico makes conviction of «a telony or «a mis- 
demeanor grounds for disbarment only if it involves moral turpi- 
tude. N.M. Stat. Ann., 1955, $ 1S-1-17 (1). Compare Jn re Burch, 
73 Ohio App. 97, where, in a disbarment proceeding, conviction for 
violation of a federal statute for failing to register as an agent of 
the German Government in 1941 was held not to evidence moral 
turpitude. 














192 LIMITATION OF APPELLATE JURISDICTION 


the time he applied to take the bar examination.”*? They 
all occurred many years ago and in no case was he ever 
tried or convicted for the offense for which he was arrested. 
(3) Membership in the Communist Party.——Schware 
admitted that he was a member of the Communist Party 
from 1932 to 1940. Apparently the Supreme Court of 
New Mexico placed heavy emphasis on this past member- 
ship in denying his application.’* It stated, 
“We believe one who has knowingly given his 
loyalties to [the Communist Party] for six to seven 
years during a period of responsible adulthood is a 
person of questionable character.” 


The court assumed that in the 1930's when petitioner 
was a member of the Communist Party, it was dominated 
by a foreign power and was dedicated to the violent over- 
throw of the Government and that every member was 
aware of this. It based this assumption primarily on 
a view of the nature and purposes of the Communist 
Party as of 1950 expressed in a concurring opinion in 
Communications Assn. v. Douds, 339 U. S. 382, 422. 
However that view did not purport to be a factual find- 
ing in that case and obviously it cannot be used as a sub- 
stitute for evidence in this case to show that petitioner 
participated in any illegal activity or did anything 


12I—n 1941 Sechware was arrested by police in Texas while driv- 
ing a friend's car to the west coast. Apparently the pohee -u-- 
pected the car was stolen. After a brief delay they became eon- 
vinced that the car was rightfully in petitioner's po-ses-ion and he 
was allowed to go on his way. This detention offers no proof of bad 
moral character and the State does not rely on it here, 

'* Petitioner argues that a State constitutionally cannot consider 
hix membership in a lawful political party in determining whether 
he is qualified for admission to the bar. He contends that a denial 


based on such membership abridges the right of free polities] as-ocia- 
tion guaranteed by the Fourteenth Amendment. Beeau-e of our 
disposition of this case, we find it unnece==ary to pass on this 


contention. 
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morally reprehensible as a member of that party. Dur- 
ing the period when Schware was a member, the Com- 
munist Party was a lawful political party with candidates 
on the ballot in most States."* There is nothing in the 
record that gives any indication that his association with 
that party was anything more than a political faith in a 
political party. That faith may have been unorthodox. 
But as counsel for New Mexico said in his brief, “Mere 
unorthodoxy in the field of political and social ideas does 
not, as a matter of fair and logical inference, negative 
‘good moral character.’ ”’ * 

Schware joined the Communist Party when he wes a 
young man during the midst of this country’s greatest 
depression. Apparently many thousands of other Ameri- 
can joined him in this step."* During the depression when 
millions were unemployed and our economic system was 
paralyzed many turned to the Communist Party out 
of desperation or hope. It proposed a radical solution 
to the grave economic crisis. Later the rise of fascism as 
& menace to democracy spurred others who feared this 
form of tyranny to align with the Communist Party.” 


'* For example in 1936 its presidential nominee was on the ballot 
in 35 States, including New Mexico. Statistical Abstract of the 
United States (1937) 159. 

In West Virgnia School Board v. Barnette, 319 U.S. 624, 642, 
this Court declared: 

“If there is any fixed star in our constitutional constellation, it 
ix that no official, high or petty, can prescribe what shall be orthodox 
in polities, nationalism, religion, or other matters of opinion or force 
citizens to confess by word or act their faith therein.” 

According to figures of the Communist Party it had 14,000 
members in 1932, 26,000 in 1934, 41,000 in 1936. W. Z. Foster, From 
Bryan to Stalin (1937), 303. It has been estimated that more than 
700,000 persons in this country have been members of the Communist 
Party at one time or another between 1919 and 1951. Ernst and 
Loth, Report on The Americun Communist (1952), 14. 

‘? For the numerous and varied reasons why individuals have joined 
the Communist Party, see Taylor, Grand Inquest (1955), 155-159; 


95505 O—57T—pt. 2 11 
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After 1935, that Party advocated a “Popular Front’ of 
“all democratic parties against fascism.’ Its platform 
and slogans stressed full employment, racial equality and 
various other political and economic changes." 
Although it is clear that during the depression Schware 
was led to believe that fundamental or drastic changes 
needed to be made in the existing economic system, there 
is nothing in the record which indicates that he ever 
engaged in any actions to overthrow the Government of 
the United States or of any State by force or violence, or 
that he even advocated such actions. Assuming that 
some members of the Communist Party during the period 
from 1932 to 1940 had illegal aims and engaged in illegal 
activities, it cannot automatically be inferred that all 
members shared their evil purposes or participated in 
their illegal conduct. As this Court declared in Wieman 
v. Updegraff, 344 U. S. 183, 191: “Indiscriminate classifi- 
cation of innocent with knowing activity must fall as an 
assertion of arbitrary power.” Cf. Joint Anti-Fascist v. 
McGrath, 341 U. S. 123, 136." And finally, there is no 
suggestion that Schware was affiliated with the Commu- 
nist Party after 1940—more than 15 years ago. We con- 
clude that his past membership in the Communist Party 


Ernst and Loft, Report on The American Communist (1952); 
Almond, The Appeals of Communism (1952); Crossman, The God 
That Failed (1949); Department of Defense, Know Your Communist 
Enemy: Who Are Communists and Why?, DOD PAM 46, Dec. 8, 
1955. Many of these reasons are not indicative of bad moral 
character. 

18 See Moore, The Communist Party of the U.S. A.; An Analysis 
of a Social Movement, 39 Am. Pol. Sci. Rev. 31, 32-33. 

® And see Schneiderman vy. United States, 320 U. S. 118, 137, 
where this Court stated: 
“ , . under our traditions beliefs are personal and not a matter 
of mere association, and that men in adhering to a political party or 
other organization notoriously do not subscribe unqualifiedly to all 
its platforms or asserted principles.” 








LIMITATION OF APPELLATE JURISDICTION 195 


does not justify an inference that he presently has bad 
moral character. 

The State contends that even though the use of aliases, 
the arrests, and the membership in the Communist Party 
would not justify exclusion of petitioner from the New 
Mexico bar if each stood alone, when all three are com- 
bined his exclusion was not unwarranted. We cannot 
accept this contention. In the light of petitioner's force- 
ful showing of good moral character, the evidence upon 
which the State relies—the arrests for offenses for which 
petitioner was neither tried nor convicted, the use of an 
assumed name many years ago, and membership in the 
Communist Party during the 1930's—cannot be said to 
raise substantial doubts about his present good moral 
character. There is no evidence in the record which 
rationally justifies a finding that Schware was morally 
unfit to practice law.” 

On the record before us we hold that the State of New 
Mexico deprived petitioner of due process in denying him 


the opportunity to qualify for the practice of law. The 
judginent below is reversed and the case remanded for 
proceedings not inconsistent with this opinion. 


It is so ordercd. 


*"It must be borne in mind, that if petitioner otherwise qualifies 
for the practice of law and is admitted to the bar, the State has 
ample means to discipline him for any future mi-eonduct. N. M. 
Stat., 1953, §§ 18-1-15 to 18-1-18. 
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Mr. Justice FRANKFURTER, whom Mr. Justice CLARK 
and Mr. Justice HARLAN join, concurring. 


Certainly since the time of Edward I, through all the 
vicissitudes of seven centuries of Anglo-American history, 
the legal profession has played a role all its own. The 
bar has not enjoyed prerogatives; it has been entrusted 
with anxious responsibilities. One does not have to in- 
hale the self-adulatory bombast of after-dinner speeches 
to affirm that all the interests of man that are comprised 
under the constitutional guarantees given to “life, liberty 
and property” are in the professional keeping of lawyers. 
It is a fair characterization of the iawyer’s responsibility 
in our society that he stands “as a shield,” to quote Dev- 
lin, J., in defense of right and to ward off wrong. From 
a profession charged with such responsibilities there must 
be exacted those qualities of truth-speaking, of a high 
sense of honor, of granite discretion, of the strictest ob- 
servance of fiduciary responsibility, that have, through- 
out the centuries, been compendiously described as 
“moral character.” 

From the thirteenth century to this day, in England the 
profession itself has determined who should enter it. In 
the United States the courts exercise ultimate control. 
But while we have nothing comparable to the’ Inns of 
Court, with us too the profession itself, through appro- 
priate committees, has long had a vital interest, as a sift- 
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ing agency, in determining the fitness, and above all the 
moral fitness, of those who are certified to be entrusted 
with the fate of clients. With us too the requisite “moral 
character” has been the historic unquestioned prerequisite 
of fitness. Admission to practice in a State and before 
its courts necessarily belongs to that State. Of course, 
legislation laying down general conditions of an arbitrary 
or discriminatory character may, like other legislation, 
fall afoul of the Fourteenth Amendment. See Cummings 
vy. Missouri, 4 Wall. 277. A very different question is 
presented when this Court is asked to review the exer- 
cise of judgment in refusing admission to the bar in an 
individual case, such as we have here. 

It is beyond this Court’s function to act as overseer 
of a particular result of the procedure established by a 
particular State for admission to its bar. No doubt 
satisfaction of the requirement of moral character in- 
volves an exercise of delicate judgment on the part of 
those who reach a conclusion, having heard and seen the 
applicant for admission, a judgment of which it may be 
said as it was of “many honest and sensible judgments” in 
a different context that it expresses “an intuition of expe- 
rience which outruns analysis and sums up many unnamed 
and tangled impressions; impressions which may lie 
beneath consciousness without losing their worth.”’ Chi- 
cago, B. & Q. R. Co. v. Babcock, 204 U. S. 585, 598. 
Especially in this realin it.is not our business to substitute 
our judgment for the State’s judgment—for it is the State 
in all the panoply of its powers that is under review when 
the action of its Supreme Court is under review. 

Nor is the division of power between this Court and 
that of the States in such matters altered by the fact 
that the judgment here challenged involves the appli- 
cation of a conception like that of “moral character,” 
which has shadowy rather than precise bounds. It 
cannot be that that conception—moral character—has 
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now been found to be so indefinite, because necessarily 
implicating what are called subjective factors, that the 
States may no longer exact it from those who are to carry 
on “the public profession of the law.” (See Elihu Root, 
in 2 A. B. A. J. 736.) Toa wide and deep extent, the law 
depends upon the disciplined standards of the profession 
and belief in the integrity of the courts. We cannot fail 
to accord such confidence to the state process, and we 
must attribute to its courts the exercise of a fair and not 
a biased judgment in passing upon the applications of 
those seeking entry into the profession. 

But judicial action, even in an individual case, may 
have been based on avowed considerations that are in- 
admissible in that they violate the requirements of due 
process. Refusal to allow a man to qualify himself for 
the profession on a wholly arbitrary standard or on a 
consideration that offends the dictates of reason offends 
the Due Process Clause. Such is the case here. 

Living under hard circumstances, the petitioner, while 
still in his teens, encountered the confusions and disloca- 
tions of the great depression. By one of those chance 
occurrences that not infrequently determine the action of 
youth, petitioner joined the Young Communist League 
toward the end of his high-school days. That association 
led to membership in the Communist Party, which he 
retained until the Hitler-Stalin Pact began a disaffection 
that was completed by his break with the Party in 1940. 
After 1940, the record of his life, including three years of 
honorable service in the army, establishes that these 
early associations, and the outlook they reflected, had 
been entirely left behind.* After his war service, three 


*The only bit of evidence that may be adduced to the contrary 
is a single phrase in a letter to his wife in 1944. To give it an 
unfavorable and disqualifying significance in the entire context of the 
letter is to draw so strained a meaning ax to be inadmissibly 
unreasonable. 
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years as a small businessman, and one year at Western 
Michigan College, petitioner resolved on becoming a 
lawyer. And so in 1950, at the age of 36, he enrolled in 
the University of New Mexico Law School and made full 
disclosure of his early Communist career to its Dean. 
These are the facts that. taken together with the use of 
aliases and arrests without conviction or even prosecution, 
both in his early years, led the Supreme Court of New 
Mexico, in an original proceeding before it after adverse 
action by the Board of Bar Examiners, to deny petitioner's 
application to take the bar examination. 

For me, the controlling element in determining whether 
such denial offended the Due Process Clause is the signifi- 
cance that the New Mexico Supreme Court accorded the 
early Communist affiliations. In its original opinion and 
in its opinion on rehearing, the court thus reiterated its 
legal position: 


“We believe one who has knowingly given his 
loyalties to such a program and belief for six to seven 
years during a period of responsible adulthood is a 
person of questionable character.” 60 N. M. 304, 
319, 339, 291 P. 2d 607, 617, 630. 


Since the New Mexico Supreme Court unequivocally held 
this to be a factor without which, on a fair reading of its 
opinion, it would not have denied the application, the 
conclusion that it drew from all the factors in necessary 
combination must fall if it drew an unwarranted legal con- 
clusion from petitioner's early Communist affiliation. 
Not unnaturally the New Mexico Supreme Court evi- 
dently assumed that use of aliases in the pre-1940 period, 
several unprosecuted arrests, and what it deemed “his 
present attitude toward those matters.’ 60 N. M., at 339, 
291 P. 2d, at 630 (as drawn from the printed record and 
not on the basis of having given the petitioner a hearing 
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before the court) precluded denial of his application on 
these factors alone. 

This brings me to the inference that the court drew 
from petitioner’s early, pre-1940 affiliations. To hold, as 
the court did, that Communist affiliation for six to seven 
years up to 1940, fifteen years prior to the court’s assess- 
ment of it, in and of itself made the petitioner “a person 
of questionable character” is so dogmatic an inference 
as to be wholly unwarranted. History overwhelmingly 
establishes that many youths like the petitioner were 
drawn by the mirage of communism during the depression 
era, only to have their eyes later opened to reality. Such 
experiences no doubt may disclose a woolly mind or naive 
notions regarding the problems of society. But facts of 
history that we would be arbitrary in rejecting bar the 
presumption, let alone an irrebuttable presumption, that 
response to foolish, baseless hopes regarding the better- 
ment of society made those who had entertained them but 
who later undoubtedly came to their senses and their 
sense of responsibility “questionable characters.” Since 
the Supreme Court of New Mexico as a matter of law took 
a contrary view of such a situation in denying petitioner's 
application, it denied him due process of law. 

I therefore concur in the judgment. 
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Mr. Justice Buack delivered the opinion of the Court. 


The petitioner, Raphael Konigsberg, graduated from 
the Law Schooi of the University of Southern California 
in 1953 and four months later satisfactorily passed the 
California bar examination. Nevertheless, the State 
Committee of Bar Examiners, after several hearings, 
refused to certify him to practice law on the grounds he 
had failed to prove (1) that he was of good moral charac- 
ter and (2) that he did not advocate overthrow of the 
Government of the United States or California by uncon- 
stitutional means.’ As permitted by state law, Konigs- 
berg asked the California Supreme Court to review the 
Committee’s refusal to give him its certification. He con- 
tended that he had satisfactorily proved that he met all 
the requirements for admission to the bar, and that the 
Board’s action deprived him of rights secured by the 


1 Under California procedure the State Supreme Court may admit 
a person to the bar upon certification by the Committee of Bar 
Examiners that he meets the necessary requirements. California 
Business and Professions Code, 1937, § 6064. Section 6060 (c) requires 
that an applicant must have “good moral character” before he can be 
certified. Section 6064.1 provides that no person “who advocates the 
overthrow of the Government of the United States or of this State by 
force, violence, or other unconstitutional means, shall be certified to 
the Supreme Court for admission and a license to practice law.” 
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Fourteenth Amendment to the United States Constitu- 
tion. The State Supreme Court, without opinion, and 
with three of its seven justices dissenting, denied his 
petition for review. We granted certiorari because the 
constitutional questions presented were substantial. 351 
U. S. 936. 

4 


Before reaching the merits, we must first consider the 
State’s contention that this Court does not have juris- 
diction to review the case. The State argues (1) that 
petitioner did not present his constitutional claims to the 
California Supreme Court in the manner prescribed by 
that court’s rules, and (2) that the state court’s decision 
not to grant him relief can be attributed to his failure to 
conform to its procedural rules rather than to a rejection 
of his constitutional claims. 

In considering actions of the Committee of Bar Exam- 
iners the California Supreme Court exercises original 
jurisdiction and is not restricted to the limited review 
made by an appellate court. For example, that court 
declared in Jn re Lacey, 11 Cal. 2d 699, at 701: 


“That this court has the inherent power and author- 
ity to admit an applicant to practice law in this state 
or to reinstate an applicant previously disbarred 
despite an unfavorable report upon such application 
by the Board of Bar Governors of the State Bar, we 
think is now well settled in this state.... The 
recommendation of the Board of Bar Governors is 
advisory only .... [T]he final determination in 
in all these matters rests with this court, and its 
powers in that regard are plenary and its judgment 
conclusive.” * 


2See also Preston v. The State Bar of California, 28 Cal. 2d 643; 
Brydonjack v. State Bar of California, 208 Cal. 439. 
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The California Supreme Court has a special rule, Rule 
59 (b), which governs review of actions of the Bar Exam- 
iners” Rule 59 (b) requires that a petition for review 
“shall specify the grounds relied on and shall be accom- 
panied by petitioner’s brief.”” Konigsberg complied with 
this rule. In his petition for review he specifically 
charged that the findings of the Committee were not sup- 
ported by any lawful evidence.* The petition then went 
on to assert that the Committee’s action, which was based 
on findings that the petition had previously alleged were 
not supported by evidence, was an attempt by the State 
of California in violation of the Fourteenth Amendment 
to deprive him “of liberty or property without due process 
of law” and to deny him “the equal protection of the 
laws.” 

Throughout the hearings before the Bar Examiners 
Konigsberg repeatedly objected to questions about his 
beliefs and associations asserting that such inquiries 
infringed rights guaranteed him by the First and 
Fourteenth Amendments. He urged that the Com- 
mittee would abridge freedom of speech, press and 
assembly, violate due process, and deny equal protection 


8 Rule 59 (b) is set out at 36 Cal. 2d 43. Generally, the California 
Supreme Court divides its rules into two main parts: (1) “Rules 
on Appeal,” which govern appeals in civil and criminal cases; and 
(2) “Rules on Original Proceedings in Reviewing Courts.” 

* The petition asserted: 

“1. That the petitioner sustained his burden of proof of estab- 
lishing his good moral character and all other requirements established 
by law in the State of California for applicants for admission to the 
bar. 

“2. That the committee erred in asserting that the petitioner had 
failed to meet his burden of proof of establishing his good moral 
character. 

“3. That no lawful evidence was received or exists supporting the 
denial of the application of the petitioner.” 
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of the laws if it denied his application because of his 
political opinions, writings, and affiliations. He asserted 
that he had affirmatively proved his good moral character 
and that there was no legal basis for finding that he was 
morally unfit to practice law. He insisted that in deter- 
mining whether he was qualified the Committee had to 
comply with due process of law and cited as supporting 
his position Wieman v. Updegraff, 344 U. S. 183, and 
Joint Anti-Fascist Committee v. McGrath, 341 U.S. 123, 
where this Court condemned arbitrary findings as offen- 
sive to due process.> Since Konigsberg challenged the 
sufficiency of the evidence in his petition for review, it 
seems clear that the State Supreme Court examined the 
entire record of the hearings before the Bar Examiners ° 
and must have been aware of the constitutional argu- 
ments made by Konigsberg during the hearings and the 
authorities relied on to support these arguments. 

The State contends, however, that it was not enough for 
Konigsberg to raise his constitutional objections in his 
petition, in the manner prescribed by Rule 59 (b), and 
at the hearings. It claims that under California practice 
the State Supreme Court will not consider a contention 
unless it is supported by an argument and citation of 
authorities in a brief submitted by the person seeking 
review. Because Konigsberg’s brief did not repeat, pre- 
cisely and in detail, the constitutional objections set forth 
in his petition,’ the argument continues, this Court is com- 
pelled to hold that the State Supreme Court could 
have refused relief to petitioner on a narrow procedural 
ground. But the California cases cited by the State do 


5 He also referred to Near v. Minnesota, 283 U. 8. 697, and Frost 
& Frost Trucking Co. v. Railroad Commission of California, 271 
U.S. 583. 

® Cf. In re Admission to Practice Law, 1 Cal. 2d 61. 

*The brief did refer to pages of the record where constitutional 
arguments were made and cases cited to support them. 
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not require such a conclusion. It is true that the State 
Supreme Court has insisted that on appeal in ordinary 
civil cases alleged errors should be pointed out clearly and 
concisely, with reasons why they are erroneous, and with 
reference to supporting authorities.* However this case 
was not reviewed under the rules of appeal which apply to 
the ordinary civil case but rather under a special rule 
applying to original proceedings. We are pointed to noth- 
ing which indicates that the State Supreme Court has 
adopted any rule in this type of case which requires that 
contentions raised in the petition for review must also be 
set out in the brief. The one case cited, Johnson v. State 
Bar, 4 Cal. 2d 744, indicates the contrary. In challenging 
the recommendation of the Board of Governors of the 
State Bar that he be suspended from the practice of law, 
Johnson alleged, apparently in an offhand way, that the 
entire State Bar Act was “unconstitutional.” He made 
no argument and cited no authority to support this bare, 
sweeping assertion. While the court said that this was 
an insufficient presentation of the issue it nevertheless 
went ahead to consider and reject Johnson’s argument and 
to hold the Act constitutional. 

Counsel for California concedes that the state courts 
in criminal cases often pass on issues ineptly argued in 
a defendant’s brief or sometimes not raised there at 
all. As counsel states, the reasons for relaxing this 
standard in criminal cases are obvious—such cases may 
involve forfeiture of the accused’s property, liberty, or 
life. While this is not a criminal case, its consequences 
for Konigsberg take it out of the ordinary run of civil 
eases. The Committee’s action prevents him from earning 
a living by practicing law. This deprivation has grave 


8 People v. McLean, 135 Cal. 306; Title G. & T. Co. v. Fraternal 
Finance Co., 220 Cal. 362. 

® See, e. g., People v. Hadley, 175 Cal. 118, 119; People v. Yaroslaw- 
sky, 110 Cal. App. 175, 176; People v. Buck, 72 Cal. App. 322. 
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consequences for a man who has spent years of study 
and a great deal of money in preparing to be a lawyer. 

In view of the grounds relied on in Konigsberg’s peti- 
tion for review, his repeated assertions throughout the 
hearings of various federal constitutional rights, and the 
practices of the California Supreme Court, we cannot con- 
clude that that court, with three of its seven justices dis- 
senting, intended to uphold petitioner’s exclusion from 
the practice of law because his lawyer failed to elaborate 
in his brief the constitutional claims set forth in his peti- 
tion for review and in the record of the hearings. Our 
conclusion is that the constitutional issues are before us 
and we must consider them.’*® 


II, 


We now turn to the merits. In passing on Konigsberg’s 
application, the Committee of Bar Examiners conducted 
a series of hearings. At these hearings Konigsberg was 
questioned at great length about his political affiliations 
and beliefs. Practically all of these questions were di- 
rected at finding out whether he was or ever had been a 
member of the Communist Party. Konigsberg declined 
to respond to this line of questioning, insisting that it 
was an intrusion into areas protected by the Federal Con- 
stitution. He also objected on the ground that California 
law did not require him to divulge his political associa- 
tions or opinions in order to qualify for the Bar and that 
questions about these matters were not relevant.” 


” Cf. Bryant v. Zimmerman, 278 U. 8. 63, 67; Rogers v. Alabama, 
192 U. S. 226; The Bridge Proprietors v. The Hoboken Co., 1 Wall. 
116. 


11 The record, when read as a whole, shows that Konigsberg took 
the position that he would answer all questions about his character 
or loyalty except those directed to his political views and beliefs and 


LE 
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The Committee of Bar Examiners rejected Konigs- 
berg’s application on the ground that the evidence in 
the record raised substantial doubts about his character 
and his loyalty which he had failed to dispel. At the 
conclusion of the hearings, the Committee sent a formal 
written notice—which later served as the basis for his 
petition to the California Supreme Court—stating that 
his application was denied because: 


1. He failed to demonstrate that he was a person 
of good moral character and . 

2. He failed to show that he did not advocate the 
overthrow of the Governments of the United States 
or the State by force, violence or other unconstitu- 
tional means. 


He was not denied admission to the California Bar simply 
because he refused to answer questions.” 

In Konigsberg’s petition for review to the State Supreme 
Court there is no suggestion that the Committee had ex- 
cluded him merely for failing to respond to its inquiries. 
Nor did the Committee in its answer indicate that this was 
the basis for its action. After responding to Konigs- 
berg’s allegations, the Bar Committee set forth a defense 
of its action which in substance repeated the reasons it 


to questions about membership in the Communist Party. The record 
also shows that the Committee made no effort to pursue any other 
course of interrogation. 

12 Neither the Committee as a whole nor any of its members ever 
intimated that Konigsberg would be barred just because he refused 
to answer relevant inquiries or because he was obstructing the Com- 
mittee. Some members informed him that they did not necessarily 
accept his position that they were not entitled to inquire into his 
political associations and opinions and said that his failure to answer 
would have some bearing on their determination of whether he was 
qualified. But they never suggested that his failure to answer their 
questions was, by itself, a sufficient independent ground for denial 
of his application. 
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had given Konigsberg in the formal notice of denial for 
rejecting his application.” 

There is nothing in the California statutes, the Cali- 
fornia decisions, or even in the Rules of the Bar Com- 
mittee, which has been called to our attention, that sug- 
gests that failure to answer a Bar Examiner’s inquiry is, 
upso facto, a basis for excluding an applicant from the 
Bar, irrespective of how overwhelming is his showing of 


18 The answer, in pertinent part, read as follows: 

“(P jetitioner was invited to appear at a hearing before the South- 
ern Subcommittee of the Committee of Bar Examiners on the 25th 
day of September, 1953, at which time he was informed of evidence 
raising doubts as to his fitness to practice law, and was questioned 
concerning such evidence and other matters relevant to his quali- 
fications to become a member of the State Bar of California. 


“On or before the 8th day of February, 1954 the Southern Sub- 
committee of the Committee of Bar Examiners considered all of the 
evidence which had been presented, and determined that petitioner 
had failed to:show his good moral character so that his application 
must be denied. On or about the 8th day of February, 1954 said 
Subcommittee informed the petitioner in writing of the denial of his 
application and the reasons therefore. 


“On or prior to the 17th day of May, 1954 [the Full Committee] 
considered all of the evidence which had been introduced and deter- 
mined that petitioner had not sustained the burden of proof that he 
was possessor of the good moral character required by California 
Business and Professions Code, Section 6060 (c) and that he had 
not complied with Section 6064.1 of said Code, so that his application 
must be denied. Petitioner was notified of this decision and the 
reasons therefor by letter dated May 17, 1954... . 

“Petitioner has not complied with the requirements of California 

Business and Professions Code, Sections 6060 (c) and 6064.1 and so 
is not entitled to be and should not be admitted to practice law in 
the State of California.” (Emphasis supplied.) 
As pointed out in note 1, supra, § 6064.1 excludes applicants who 
advocate the overthrow of the Government of California or the 
United States by “unconstitutional means,” while § 6060 (c) requires 
that an applicant must have good moral character. 
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good character or loyalty or how flimsy are the suspicions 
of the Bar Examiners. Serious questions of elemental 
fairness would be raised if the Committee had excluded 
Konigsberg simply because he failed to answer questions 
without first explicitly warning him that he could be 
barred for this reason alone, even though his moral char- 
acter and loyalty were unimpeachable, and then giving 
him a chance to comply.* In our opinion, there is noth- 
ing in the record which indicates that the Committee, 
in a matter of such grave importance to Konigsberg, ap- 
plied a brand new exclusionary rule to his application— 
all without telling him that it was doing sc.”° 

If it were possible for us to say that the Board had 
barred Konigsberg solely because of his refusal to respond 
to its inquiries into his political associations and his opin- 
ions about matters of public interest, then we would be 
compelled to decide far-reaching and complex questions 
relating to freedom of speech, press and assembly. There 
is no justification for our straining to reach these difficult 
problems when the Board itself has not seen fit, at any 
time, to base its exclusion of Konigsberg on his failure to 
answer. If and when a State makes failure to answer a 
question an independent ground for exclusion from the 
Bar, then this Court, as the cases arise, will have to deter- 
mine whether the exclusion is constitutionally permis- 
sible. We do not mean to intimate any view on that 
problem here nor do we mean to approve or disapprove 


14 Cf. Cole v. Arkansas, 333 U. S. 196, 201. 

In presenting its version of the questions before this Court, the 
Bar Committee did not suggest that the denial of Konigsberg’s appli- 
cation could be upheld merely because he had failed to answer 
questions. Nor was such a position taken on oral argument. Counsel, 
instead, reiterated what the Bar Committee had contended through- 
out, namely, that Konigsberg was rejected because he failed to dispel 
substantial doubts raised by the evidence in the record about his 
character and loyalty. 


95505 O 57 pt. 2 12 
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Konigsberg’s refusal to answer the particular questions 
asked him. 

We now pass to the issue which we believe is presented 
in this case: Does the evidence in the record support any 
reasonable doubts about Konigsberg’s good character or 
his loyalty to the governments of State and Nation? In 
considering this issue, we must, of course, take into 
account the Committee’s contention that Konigsberg’s 
failure to respond to questions was evidence from which 
some inference of doubtful character and loyalty can 
be drawn. 

Konigsberg claims that he established his good moral 
character by overwhelming evidence and carried the 
burden of proving that he does not advocate overthrow 
of the Government. He contends here, as he did in the 
California court, that there is no evidence in the record 
which rationally supports a finding of doubt about his 
character or loyalty. If this contention is correct, he 
has been denied the right to practice law although 
there was no basis for the finding that he failed to meet 
the qualifications which the State demands of a person 
seeking to become a lawyer. If this is true, California’s 
refusal to admit him is a denial of due process and of 
equal protection of the laws because both arbitrary and 
discriminatory."® After examination of the record,” we 
are compelled to agree with Konigsberg that the evidence 
does not rationally support the only two grounds upon 
which the Committee relied in rejecting his application 
for admission to the California Bar. 

A. Good Moral Character—The term “good moral 
character” has long been used as a qualification for mem- 
bership in the bar and has served a useful purpose in this 


16 Schware v. Board of Bar Examiners of New Merxico, — U. 8. 
—; cf. Wieman v. Updegraff, 344 U.S. 183. 
1” Cf. Local Union No. 10 v. Graham, 345 U.S. 192, 197. 
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respect. However the term, by itself, is unusually 
ambiguous. It can be defined in an almost unlimited 
number of ways for any definition will necessarily reflect 
the attitudes, experiences, and prejudices of the definer.” 
Such a vague qualification, which is easily adapted to 
fit personal views and predilections, can be a dangerous 
instrument for arbitrary and discriminatory denial of the 
right to practice law. 

While we do not have the benefit of a definition of 
“good moral character” by the California Supreme Court 
in this case, counsel for the State tells us that the defini- 
tion of that term adopted in California “stresses elements 
of honesty, fairness and respect for the rights of others 
and for the laws of the state and nation.” The decisions 
of California courts cited here do not support so broad 
a definition as claimed by counsel. These cases instead 
appear to define “good moral character” in terms of an 
absence of proven conduct or acts which have been his- 
torically considered as manifestations of “moral turpi- 
tude.” To illustrate, California has held that an appli- 
cant did not have good character who had been convicted 
of forgery and had practiced law without a license,” or 
who had obtained money by false representations and 
had committed fraud upon a court,*® or who had sub- 
mitted false affidavits to the Committee along with his 
application for admission.” It should be emphasized 
that neither the definition proposed by counsel nor those 
appearing in the California cases equates unorthodox 
political beliefs or membership in lawful political parties 

18 See Jordan v. De George, 341 U.S. 223, 232 (dissenting opinion) ; 
United States ex rel. lorio v. Day, 34 F. 2d 920, 921; Cahn, Authority 
and Responsibility, 51 Col. L. Rev. 838. 

19 In re Garland, 219 Cal. 661. 

20 In re Wells, 174 Cal. 467. 

21 Spears v. State Bar, 211 Cal. 183. 
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with bad moral character. Assuming for purposes of 
this case that counsel’s broad definition of “good moral 
character” is the one adopted in California, the question 
is whether on the whole record a reasonable man could 
fairly find that there were substantial doubts about 
Konigsberg’s “honesty, fairness and respect for the rights 
of others and for the laws of the state and nation.” 

A person called on to prove his character is compelled 
to turn to the people who know him. Here, forty-two 
individuals who had known Konigsberg at different times 
during the past twenty years attested to his excellent 
character.** These testimonials came from persons in 
every walk of life. Included among them were a Catholic 
priest, a Jewish rabbi, lawyers, doctors, professors, busi- 
nessmen and social workers. The following are typical 
of the statements made about Konigsberg: 


An instructor at the University of Southern California 
Law School: 


“He seems to hold the Constitution in high esteem 
and is a vigorous supporter of civil rights. ... He 
indicated to me an open-mindedness seemingly 
inconsistent with any calculated disregard of his 
duty as a loyal and conscientious citizen.” 


A Rabbi: 


“T unreservedly recommend Mr. Konigsberg as a 
person who is morally and ethically qualified to serve 
as a member of [the bar].” 

A lawyer: 


“T recommend Mr. Konigsberg unreservedly as a 
person of high moral principle and character. .. . 


22 This testimony was in the form of written statements. Konigs- 
berg offered to produce witnesses to testify in person but the Board 
preferred to have their statements in writing. 
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He is a much more profound person than the average 

bar applicant and exhibits a social consciousness 
which, in my opinion, is unfortunately too rare 
mong applicants.” 


A Catholic monsignor: 


“T do not hesitate to recommend him to you. I 
am satisfied that he will measure up to the high 
requirements established for the members of the legal 
profession.” 


Other witnesses testified to Konigsberg’s belief in 
democracy and devotion to democratic ideas, his prin- 
cipled convictions, his honesty and integrity, his conscien- 
tiousness and competence in his work, his conce-n and 
affection for his wife and children and his loyalty to the 
country. These, of course, have traditionally been the 
kind of qualities that make up good moral character. 
The significance of the statements made by these wit- 
nesses about Konigsberg is enhanced by the fact that 
they had known him as an adult while he was employed 
in responsible professional positions. Even more signifi- 
cant, not a single person has testified that Konigsberg’s 
moral character was bad or questionable in any way. 

Konigsberg’s background, which was also before the 
Committee, furnished strong proof that his life had 
always been honest and upright. Born in Austria in 
1911, he was brought to this country when eight years 
old. After graduating from Ohio State University in 
1931, he taught American history and literature for a 
time in a Cleveland high school. In 1934 he was given 
a scholarship to Ohio State University and there received 
his Master of Arts Degree in Social Administration. He 
was then employed by the District of Columbia as a 
supervisor in its Department of Health. In 1936 he went 
to California where he worked as an executive for several 
social agencies and at one time served as District Super- 
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visor for the California State Relief Administration. 
With our entry into the Second World War, he volun- 
teered for the Army and was commissioned a second 
lieutenant. He was selected for training as an orienta- 
tion officer in the Army’s information and education pro- 
gram and in that capacity served in North Africa, Italy, 
France, and Germany. He was promoted to captain and 
while in Germany was made orientation officer for the 
entire Seventh Army. As an orientation officer one of 
his principal functions was to explain to soldiers the 
advantages of democracy as compared with totalitarian- 
ism. After his honorable discharge in 1946 he resumed 
his career in social work. In 1950, at the age of thirty- 
nine, Konigsberg entered the Law School of the Univer- 
sity of Southern California and was graduated in 1953. 
There is no criticism in the record of his professional work, 
his military service, or his performance at the law school. 

Despite Konigsberg’s forceful showing of good moral 
character and the fact that there is no evidence that 
he has ever been convicted of any crime or has ever 
done anything base or depraved, the State nevertheless 
argues that substantial doubts were raised about his char- 
acter by: (1) the testimony of an ex-Communist that 
Konigsberg had attended meetings of a Communist 
Party unit in 1941; (2) his criticism of certain public 
officials and their policies; and (3) his refusal to answer 
certain questions about his political associations and 
beliefs. When these items are analyzed, we believe that 
it cannot rationally be said that they support substantial 
doubts about Konigsberg’s moral fitness to practice law. 

(1) Testimony of the Ex-Communist.—The suspicion 
that Konigsberg was or had been a Communist was based 
chiefly on the testimony of a single ex-Communist that 
Konigsberg had attended meetings of a Communist Party 
unit in 1941. From the witness’ testimony it appears that 
this unit was some kind of discussion group. On cross- 
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examination she conceded that her sole basis for believing 
that Konigsberg was a member of that party was his at- 
tendance at these meetings. Her testimony concerned 
events that occurred many years before and her identifica- 
tion of Konigsberg was not very convincing.” She admit- 
ted that she had not known him personally and never had 
any contact with him except at these meetings in 1941. 
Konigsberg denied that he had ever seen her or known 
her. And in response to a Bar Examiner’s question as to 
whether he was a communist, in the philosophical sense, 
as distinguished from a member of the Communist Party, 
Konigsberg replied: “If you want a categorical answer 
to ‘Are you a communist?’ the answer is no.” * 

Even if it be assumed that Konigsberg was a member 
of the Communist Party in 1941, the mere fact of mem- 
bership would not support an inference that he did not 
have good moral character.” There was no evidence that 
he ever engaged in or abetted any unlawful or immoral 
activities—or even that he knew of or supported any 
actions of this nature. It may be, although there is no 
evidence in the record before us to that effect, that some 
members of that party were involved in illegal or disloyal 
activities, but petitioner cannot be swept into this group 


23 Counsel for the Bar Committee acknowledged this in oral argu- 
ment. He stated: “Now Mrs. Bennett’s testimony left much to be 
desired, that i concede. Her identification of this man is not all 
that you might wish.” 

24 Konigsberg gave this answer during the first hearing held by 
the Committee. He was not represented by counsel at the time. At 
a subsequent hearing he stated that his earlier willingness to answer 
this question was inconsistent with his general position that the Com- 
mittee had no right to inquire into his political associations and 
beliefs. He said he would not answer if the same question were then 
presented to him. 

2° Schware v. New Mexico, —- U.S. —--; Wieman v. Updegraff, 
344 U.S. 183. See Schneiderman v. United States, 320 U.S. 118, 
136. 
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solely on the basis of his alleged membership in that 
party. In 1941 the Communist Party was a recognized 
political party in the State of California. Citizens of 
that State were free to belong to that party if they 
wanted to do so. The State had not attempted to attach 
penalties of any kind to membership in the Communist 
Party. Its candidates’ names were on the ballots Cali- 
fornia submitted to its voters. Those who accepted the 
State at its word and joined that party had a right to 
expect that the State would not penalize them, directly or 
indirectly, for doing so thereafter.” 

(2) Criticism of Certain Public Officials and Their 
Policies—In 1950 Konigsberg wrote a series of editorials 
for a local newspaper. In these editorials he severely 
criticized, among other things, this country’s participation 
in the Korean War, the actions and policies of the leaders 
of the major political parties, the influence of “big busi- 
ness” in American life, racial discrimination, and this 
Court’s decisions in Dennis and other cases.*"° When read 
in the light of the ordinary give-and-take of political con- 
troversy the editorials Konigsberg wrote are not unusu- 


26 Cf. Ex parte Garland, 4 Wall. 333, where this Court struck down 
an attempt to exclude from the practice of law individuals who had 
taken up arms against the United States in the War between the 
States. See also Cummings v. Missouri, 4 Wall. 277; Brown and 
Fassett, Loyalty Tests for Admission to the Bar, 20 U. of Chi. L. 
Rey. 480 (1953). 

27 For example, petitioner wrote: 

“When the Supreme Court of these benighted states can refuse 


to review the case of the Hollywood Ten—thus making that high 


tribunal an integral part of the cold war machine directed against 
the American people—then the enemies of democracy have indeed 
won a major victory. When the commanders of the last legal bul- 
wark of our liberties sell out to the enemy, then the fascists have gone 
far, much farther than most people think. He who cannot see the 
dangerous damnable parallel to what happened in Germany is wilfully 
blind.” 
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ally extreme and fairly interpreted only say that certain 
officials were performing their duties in a manner that, in 
the opinion of the writer, was injurious to the public. We 
do not believe that an inference of bad moral] character 
can rationally be drawn from these editorials. Because 
of the very nature of our democracy such expressions of 
political views must be permitted. Citizens have a right 
under our constitutional system to criticize government 
officials and agencies. Courts are not, and should not be, 
immune to such criticism.” Government censorship can 
no more be reconciled with our national constitutional 
standard of freedom of speech and press when done in 
the guise of determining “moral character,’ than if it 
should be attempted directly. 

(3) Refusal to Answer Questions.——During the pro- 
longed hearings before the Committee of Bar Examiners, 
Konigsberg was not asked directly about his honesty, 
trustworthiness, or other traits which are generally 
thought of as related to good character. Almost all of 
the Bar Examiners’ questions concerned his political 
affiliations, editorials and beliefs. Konigsberg repeatedly 
declined to answer such questions, explaining that his 
refusal was based on his understanding that under the 
First and Fourteenth Amendments to the United States 
Constitution a State could not inquire into a person’s 
political opinions or associations and that he had a duty 
not to answer. Essentially, this is the same stand he had 


28 In 1948 Konigsberg appeared before the Un-American Activities 
Committee of the California Senate, commonly known as the Tenney 
Committee. At that time he sharply criticized this committee, accus- 
ing it of subverting the liberties of Americans, and declared: 

“I pledge my word to use every democratic means to defeat you.” 

The State points to petitioner’s criticism of this committee as 
casting doubt on his moral character. What is said in the text 
disposes of this contention. 

*9 Cf. Bridges v. California, 314 U.S. 252 
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taken several years before when called upon to answer 
similar questions before the Tenney Committee. 

The State argues that Konigsberg’s refusal to tell the 
Examiners whether he was a member of the Communist 
Party or whether he had associated with persons who were 
members of that party or groups which were allegedly 
Communist dominated tends to support an inference that 
he is a member of the Communist Party and therefore a 
person of bad moral character. We find it unnecessary to 
decide if Konigsberg’s constitutional objections to the 
Committee’s questions were well founded. Prior deci- 
sions by this Court indicate that his claim that the 
questions were improper was not frivolous * and we 
find nothing in the record which indicates that his posi- 
tion was not taken in good faith. Obviously the State 
could not draw unfavorable inferences as to his truthful- 
ness, candor or his moral character in general if his 
refusal to answer was based on a belief that the United 
States Constitution prohibited the type of inquiries which 
the Committee was making."* On the record before us, 
it is our judgment that the inferences of bad moral char- 
acter which the Committee attempted to draw from 
Konigsberg’s refusal to answer questions about his politi- 
cal affiliations and opinions are unwarranted. 


30 See, e. g., United States v. Rumely, 345 U.S. 41, 48 (concurring 
opinion); Thomas v. Collins, 323 U. S. 516, 531; West Virginia 
Board of Education v. Barnette, 319 U. S. 624, 642; Cantwell v. 
Connecticut, 310 U.S. 296, 303-304; De Jonge v. Oregon, 299 U.S. 
353, 365-366. A dissenting opinion in Jones v. Opelika, 316 U. 8. 
584, 611, which was adopted on rehearing, 319 U.S. 103, declared: 
“Freedom to think is absolute of its own nature; the most tyrannical 
government is powerless to control the inward workings of the mind.” 

31 Cf, Slochower v. Board of Education, 350 U.S. 551, 557; Sheiner 
v. Florida, 82 So. 2d 657; Ex parte Marshall. 165 Miss. 523. And 
see Ullmann v. United States, 350 U. S. 422, 426-428; Opinion of 
the Justices, 332 Mass. 763, 767-768; In re Holland, 377 Ill. 346; 
Matter of Grae, 282 N. Y. 428. 
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B. “Advocating the Overthrow of Government by 
Force.’ —The Committee also found that Konigsberg had 
failed to prove that he did not advocate the overthrow 
of the Government of the United States or California by 
force and violence. Konigsberg repeatedly testified 
under oath before the Committee that he did not believe 
in nor advocate the overthrow of any government in this 
country by any unconstitutional means. For example, in 
response to one question as to whether he advocated 
overthrowing the government, he emphatically declared: 
“T answer specifically I do not, I never did or never 
will.” No witness testified to the contrary. As a mat- 
ter of fact, many of the witnesses gave testimony which 
was utterly inconsistent with the premise that he was 
disloyal.** And Konigsberg told the Committee that he 
was ready at any time to take an oath to uphold the 
Constitution of the United States and the Constitution 
of California.” 

Even if it be assumed that Konigsberg belonged to the 
Communist Party in 1941, this does not provide a reason- 
able basis for a belief that he presently advocates over- 
throwing the Government by force.* The ex-Communist, 
who testified that Konigsberg attended meetings of a 
Communist unit in 1941, could not remember any state- 
ments by him or anyone else at those meetings advocat- 
ing the violent overthrow of the Government. And cer- 
tainly there is nothing in the newspaper editorials that 
Konigsberg wrote that tends to support a finding that he 


‘2 See, for example, text at pp. 12-13. 

‘Ss California Business and Professions Code, 1937, § 6067, requires: 

“Every person on his admission shall take an oath to support the 
Constitution of the United States and the Constitution of the State 
of California, and faithfully to discharge the duties of an attorney 
at law to the best of his knowledge and ability.” 

‘4 Compare the discussion in the text at footnote 25, supra, and see 
cases cited in that footnote. 
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champions violent overthrow. Instead, the editorials 
expressed hostility to such a doctrine. For example, 
Konigsberg wrote: 


“Tt is vehemently asserted that advocacy of force 
and violence is a danger to the American govern- 
ment and that its proponents should be punished. 
With this I agree. Such advocacy is un-Ameri- 
can and dces undermine our democratic processes. 
Those who preach it should be punished.” 


Counsel for California offers the following editorial as 
evidence that Konigsberg advocates overthrow of the 
government by force and violence: 


“Loyalty to America in my opinion, has always 
meant adherence to the basic principles of our Con- 
stitution and Declaration of Independence—not 
loyalty to any man or group of men. Loyalty to 
America means belief in and militant support of her 
noble ideals and the faith of her people. Loyalty 
to America today, therefore, must mean opposition 
to those who are betraying our country’s traditions, 
who are squandering her manpower, her honor and 
her riches.” 


On its surface this editorial does not appear to be a call 
for armed revolution. To the contrary, it manifests a 
strongly held conviction for our constitutional system of 
government. However, the State attempts to draw an 
inference adverse to Konigsberg from his use of the word 
“militant” which it points out in one sense means “war- 
like.” To us it seems far-fetched to say that exhortation 
to “militant” support of America’s “noble ideals” dem- 
onstrates a willingness to overthrow our democratic 
institutions.” 


“> Petitioner also contends that it violates due process to make 
advocacy of overthrow of the Government of the United States or 
of a State by force, violence, or other unconstitutional means an 
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We recognize the importance of leaving States free to 
select their own bars, but it is equally important that the 
State not exercise this power in an arbitrary or discrimi- 
natory manner nor in such way as to impinge on the 
freedom of political expression or association. A bar 
composed of lawyers of good character is a worthy 
objective but it is unnecessary to sacrifice vital free- 
doms in order to obtain that goal. It is also important 
both to society and the bar itself that lawyers be unintim- 
idated—free to think, speak, and act as members of an. 
Independent Bar.** In this case we are compelled to 
conclude that there is no evidence in the record which 
rationally justifies a finding that Konigsberg failed to 
establish his good moral character or failed to show that 
he did not advocate forceful overthrow of the Govern- 
ment. Without some authentic reliable evidence of 
unlawful or immoral actions reflecting adversely upon 
him, it is dificult to comprehend why the State Bar Com- 
mittee rejected a man of Konigsberg’s background and 
character as morally unfit to practice law. As we said 
before, the mere fact of Konigsberg’s past membership in 
the Communist Party, if true, without anything more, is 
not an adequate basis for concluding that he is disloyal 
or a person of bad character. A lifetime of good citizen- 
ship is worth very little if it is so frail that it cannot with- 
stand the suspicions which apparently were the basis for 
the Committee’s action. 

The judgment of the court below is reversed and the 
case remanded for further proceedings not inconsistent 
with this opinion. 

Reversed and remanded. 


automatic ground for denying the right to practice law regardless 
of the reasons for or the nature of such advocacy. Because of our 
disposition of the case, it is unnecessary to consider this argument. 

86 See Cammer v. United States, 350 U.S. 399, 406-407. Compare 
Chafee, A Statement to My Fellow Lawyers, the Harvard Law School 
Record, Nov. 1, 1950, and Nov. 8, 1950. 
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Mr. Justice HARLAN, whom Mr. Justice CLARK joins, 
dissenting. 


I share the jurisdictional views of my brother FranK- 
FURTER. Even so, since the Court decides the case on the 
merits, I feel it appropriate to deal with it on that basis, 
since the case is important and my views about it differ 
widely from those of the Court. I feel impelled to do so, 
more particularly, for two reasons: (1) The record, in 
my opinion, reveals something quite different from that 
which the Court draws from it; (2) this case involves 
an area of federal-state relations—the right of States to 
establish and administer standards for admission to their 
bars—into which this Court should be especially reluctant 
and slow to enter. Granting that this area of state action 
is not exempt from federal constitutional limitations, see 
Schware v. Board of Examiners, ante, p. —, decided 
today, I think that in doing what it does here the Court 
steps outside its proper role as the final arbiter of such 
limitations, and acts instead as if it were a super state 
court of appeals. 

The following is what I believe to be an accurate state- 
ment of the issue to be decided. California makes it one 
of its requirements concerning admission to its bar that 
no one be certified to the Supreme Court who advocates 
the overthrow of the Government of the United States 
or of California by force or violence. It also requires that 
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an applicant be of good moral character. The applicant 
has the burden of proof in showing that these require- 
ments have been met. Petitioner, under examination by 
the designated state agency, made unequivocal disavowal 
of advocacy of the overthrow of the Government by force 
or violence. With a view to testing the reliability of this 
disavowal, and the moral character of petitioner, the Bar 
Examiners questioned him about organizations to which 
he belonged, especially current or past membership in 
the Communist Party. Petitioner persisted in refusing 
to answer these questions despite the entirely reasoned 
and repeated efforts of members of the Committee to 
secure answers. His refusals were not based on a claim 
that the questions were irrelevant to an examination of 
his fitness under California law. The refusals were 
based solely on the ground that constitutionally the Com- 
mittee was limited to asking him whether he advocated 
the overthrow of the Government by force and violence, 
and having asked that question, it could ask him no 
related question. 

On the basis of the foregoing circumstances, the 
Supreme Court of California refused to overrule the find- 
ing of the Bar Committee that he had not qualified for 
admission to the Bar. 

The question for this Court is whether in so refusing 
petitioner admission to the Bar, California through its 
Supreme Court deprived petitioner of liberty and prop- 
erty without due process. 

At the outset there should be laid aside certain things 
which are not involved in this case. The Court does not 
find wanting in any respect California’s requirements for 
adinission to the bar—that an applicant (a) must be “a 
person of good moral character,” * and (b) must not be 


1 Section 6060, Cal. Bus. and Prof. Code (1937). The Court does 
suggest that this standard is “unusually ambiguous” and that it “can 
be defined in an almost unlimited number of ways for any definition 
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an advocate of the overthrow of the federal or state gov- 
ernment “by force, violence, or other unconstitutional 
means.” * Nor does the Court question the state rule of 
practice placing the burden of proof on the applicant in 
both respects.2 The Court does not hold that the First 
or Fourteenth Amendments entitled Konigsberg to refuse 
to answer any of the questions put to him by the Bar 
Committee,* or that any of such questions were irrele- 
vant or improper. The fairness of the four hearings 
accorded Konigsberg is not attacked in any respect.° 
The Court’s decision rests wholly on the alleged insuffi- 
ciency of the record to support the Committee’s conclu- 
sion that Konigsberg had failed to meet the burden of 
establishing that he was a person of good moral character 


will necessarily reflect the attitudes, experiences, and prejudices of 
the definer.” I respectfully suggest that maintenance of high pro- 
fessional standards requires that a State be allowed to give that term 
its broadest scope. 

27Id., § 6064.1. 

3 Spears v. State Bar, 211 Cal. 183, 294 P. 697; Jn re Wells, 174 
Cal. 467, 163 P. 657. All but 2 of the 48 States have this practice 
requirement. See Farley, Admission of Attorneys from Other Juris- 
dictions, in Survey of the Legal Profession, Bar Examinations and 
Requirements for Admission to the Bar, 151, 159. 

* The Court does say: “Prior decisions by this Court indicate that 
his [Konigsberg’s] claim that the questions were improper was not 
frivolous and we find nothing in the record which indicates that his 
position was not taken in good faith.” The record at least gives 
one pause as to the correctness of the latter conclusion. See pp. —, 
infra. 

5 The record contains the following exchange between Mr. O’Don- 
nell, a member of the full State Bar Committee, and Mr. Mosk, the 
petitioner’s counsel: “Mr. O’Donnell; There was some suggestion 
that the Subcommittee was not fair at the previous hearings. Mr. 
Mosk; May I interrupt immediately. There was no inference in 
any comments made by Mr. Konigsberg or myself. They were solely 
directed to the decision of the Subcommittee and our disagreement 
with the ultimate results. The Committee was absolutely fair and 
treated Mr. Konigsberg and myself with the utmost degree of fairness 
and impartiality. We have no complaints about the Subcommittee.” 
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and not an advocate of violent overthrow of the govern- 
ment. The Court says: 


“'. . we are compelled to conclude that there is 
no evidence in the record which rationally justifies a 
finding that Konigsberg failed to establish his good 
moral character or failed to show that he did not 
advocate forceful overthrow of the Government. 
Without some authentic reliable evidence of unlawful 
or immoral actions reflecting adversely upon him, it 
is difficult to comprehend why the State Bar Com- 
mittee rejected a man of Konigsberg’s background 
and character as morally unfit to practice law.” 


This makes the record important. Before turning to 
it, however, it will be well to revert to the true character 
of the issue before us. The Court decides the case as if 
the issue were whether the record contains evidence 
demonstrating as a factual matter that Konigsberg had 
a bad moral character. I do not think that is the issue. 
The question before us, it seems to me, is whether it vio- 
lates the Fourteenth Amendment for a state bar com- 
mittee to decline to certify for admission to the bar an 
applicant who obstructs a proper investigation into his. 
qualifications by deliberately, and without constitutional 
justification, refusing to answer questions relevant to his 
fitness under valid standards, and who is therefore deemed 
by the State, under its law, to have failed to carry his bur- 
den of proof to establish that he is qualified.* 

I do not understand the process of reasoning by which 
the Court attempts to make a separate issue out of peti- 


® Perhaps the most precise possible formulation of the question 
before us is whether a State may adopt a rule of administration 
to the effect that, in circumstances such as are disclosed here, an 
applicant who refuses to supply information relevant to his fitness 
may be deemed to have failed to sustain the burden of establishing 
his qualifications. I have no doubt that such a rule is constitutional. 
Cf. Hammond Packing Co. v. Arkansas, 212 U. S. 322, 349-351; 
Fed. Rules Civ. Proc., 37 (b). 


95505 O—57—pt. 2 13 
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tioner’s refusal to answer questions, and then, in effect, 
reads it out of the case because California has not con- 
stituted such refusal an “independent” ground for deny- 
ing admission. What the State has done, and what the 
Bar Committee repeatedly warned the petitioner it would 
do,’ is to say that the petitioner’s refusal to answer ques- 
tions made it impossible to proceed to an affirmative 
certification that he was qualified—. e., that his refusal 
placed him in a position where he must be deemed to have 
failed to sustain his burden of proof. Whether the State 
was justified in doing this under the Fourteenth Amend- 
ment is the sole issue before us, and that issue is not sus- 
ceptible of the fragmentation to which the Court seeks to 
subject it. I am unable to follow the Court when it says, 
on the one hand, that on the issue of petitioner’s qualifica- 
tions “we must, of course, take into account the Commit- 
tee’s contention that Konigsberg’s failure to respond to 
questions was evidence from which some inference of 


doubtful character and loyalty can be drawn,’’* and, 

7 See the italicized portions of pp. 11, 12, 13, 14, 15, 20, 24, 25, 26, 
28, 31, 32, 33, infra. 

® Even on this basis I consider today’s action of the Court unjusti- 
fied upon this record. Whether considered as the adoption and 
application of a reasonable rule of administration, or as the drawing 
of an adverse inference of fact, the Committee’s action in this case 
was proper. As the Hammond case shows, a State may treat a 
refusal to supply relevant information as establishing facts against 
the refusing party even though he does not have the burden of 
proof. A fortiori, a State need not give affirmative relief to one 
who refuses to supply evidence needed to support his own claim. Cf. 
Moore’s Federal Rules and Official Forms (1956) 163-165, taking 
the position that judgment should be entered against a party to 
civil litigation who refuses to answer relevant questions, even where 
the refusal is justified by a valid privilege. In this case the Court 
takes the position, apparently, that refusal to supply relevant infor- 
mation cannot justify State action in a civil proceeding even where 
the refusal is unprivileged, and where the refusing party is a claimant 
upon whom rests the burden of proof. 
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on the other hand, that the Committee was not entitled 
to treat petitioner’s refusal to answer as a failure on his 
part to meet the burden of proof as to his qualifications. 

Of course California has not laid down an abstract rule 
that refusal to answer any question under any circum- 
stances ipso facto calls for denial of admission to the Bar. 
But just because the State has no such abstract statutory 
rule does not mean that a Bar Committee cannot in a 
particular case conclude that failure to answer particular 
questions so blocks the inquiry that it is unable to certify 
the applicant as qualified. In other words, what Cali- 
fornia has done here is to say that the Committee was 
justified in concluding that refusal to answer these ques- 
tions under these circumstances means that the applicant 
has failed to meet the requirement that he set forth his 
qualifications affirmatively. Thus I think the Court is 
quite mistaken in stating that “the Board itself has not 
seen fit, at any time, to base its exclusion of Konigsberg 
on his failure to answer.” I turn now to the State’s brief 
and the record, which show, it seems to me, that failure to 
answer was the reason for exclusion. 


I. 


I had not supposed that it could be seriously contended 
that California’s requirements for admission to the bar 
do not authorize the rejection of a candidate for constitu- 
tionally unprotected obstruction of a valid investigation 
into his qualifications under such requirements. Cf. 
Schware v. Board of Examiners, supra (concurring opin- 
ion). And it is unmistakable from the State’s brief in 
this Court that California does claim the right, in the cir- 
cumstances of this case, to reject the petitioner for his 
refusal to answer the questions that were relevant to his 
qualifications under the State’s requirements for admis- 
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sion to the Bar. The following appears on pp. 56-59 of 
that brief: 


“Even where no serious doubt arises with respect 
to an applicant’s qualifications, it is standard prac- 
tice to inquire into many personal matters which a 
person is normally privileged to keep to himself. 
Thus, the standard application form required of all 
applicants asks the applicant for details of his past 
employment, education, whether he was ever sus- 
pended, reprimanded or censured as a member of any 
profession or organization, whether he has ever been 
arrested, whether he has ever been a party to a law- 
suit and for the details of any incidents of a deroga- 
tory nature bearing on his fitness to practice law. 
If the answers to such questions embarrass an appli- 
cant, he is privileged to refuse to answer just as he is 
privileged to refuse to answer any question on the 
Bar examination. However, in either case he runs 
the risk that failure to answer such questions will 
prevent his admission to the Bar. 

“Respondents submit that it is in no sense unrea- 
sonable or improper to require an applicant to coop- 
erate in supplying all requested information that is 
relevant to his statutory qualifications. .. . 

“(a) Good Moral Character:—Reasonable doubts 
that petitioner was a person of good moral character 
arose from many sources: 


“(5) Petitioner’s refusal to answer questions in 
such broad areas of inquiry as to effectively prevent 
inquiry into broad areas of doubt. 


®There is no question here of drawing an unfavorable inference 
from a claim of the Fifth Amendment privilege. Petitioner repeatedly 
disclaimed any assertion of that privilege. 
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“Petitioner stated that he did not advocate the 
violent overthrow of the government. He thereafter 
took the position that any further inquiry by the 
Committee with respect to this requirement was fore- 
closed. This is equivalent to his appearing before 
the Committee and stating that he is a person of 
good moral character and the Committee must accept 
his statement and not inquire further. Even were 
there no adverse evidence in the record, respondents 
could properly refuse to certify an applicant as not 
having established his compliance with . . . Section 
6064.1, where, as here, he took the position that his 
bare answer that he complied with the requirement 
foreclosed further inquiry. .. .” (Italics, except as 
to subheading “(a),” added.) 


I now turn to the record which also shows in unmistak- 
able terms that the Committee’s primary concern related 
to the petitioner’s persistent blocking of its efforts to test 
the veracity of his statement that he did not advocate 
forcible overthrow of government.” 


Il. 


The story is best told in the language of the record itself. 
I shall interpolate only to the extent necessary to put 
what is quoted in context. 

The first hearing before the Subcommittee took place 
on September 25, 1953. At that time Konigsberg 
appeared without counsel. After some preliminary 
inquiries as to Konigsberg’s history, and questioning as to 
his connections with allegedly “subversive” organizations, 
the following ensued: 


“Q. I assume that you are acquainted with the 
State statute that we now have on our books where 


1° In quoting from the record I have italicized some parts to give 
emphasis to this point. 








230 





LIMITATION OF APPELLATE JURISDICTION 


among other things we are obliged to inquire into 
this type of a thing, and where we find that any 
people appear to have the views of endeavoring to 
change our government and so forth by force or vio- 
lence, or in other words the popular conception of 
communism that we are expressly prohibited from 
certifying that person. You are familiar with the 
statute? 

“A. Yes, I am. 

“Q. Mr. Konigsberg, are you a Communist? 

“A. Mr. Chairman, I would be very glad to answer 
that question. 

“Q. If you will answer the question, I would be 
very happy to have it. 

“A. I would be very glad to answer it if the cir- 
cumstances were different. That is when I am faced 
with a question of this kind or when anyone else is 
faced with a question of this kind today what he is 
faced with is the fact that various nameless accusers 
or informers, or call them what you will, whom he 
has never had a chance to confront and cross examine, 
he is put in a position of answering these statements 
or accusations or suspicions, and without any of 
the protections that ordinarily exist in such a situa- 
tion, and I don’t think that I can place myself in 
that position of having to answer something out in 
the void, some statement. I know these statements 
have been made obviously. I am not pretending to 
be shocked or naive about this. I can say very defi- 
nitely I did not, I don’t, I never would advocate the 
overthrow of the government by force or violence 
clearly and unequivocably, but to answer a specific 
question of that kind, whether I am a member of 
this party, that party or the Communist party, that 
puts me in the position, whatever the truth is, 
whether I was or wasn’t you would get a dozen 
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informers who would say the opposite, and as indi- 
cated by an editorial just two or three days ago in 
the Daily News questioning seriously why the word 
of these informers, these turn-coats is accepted un- 
questionably as against the word of other responsible 
citizens. Therefore, Mr. Preston, I do not think that 
under these circumstances, first, yes, I understand 
that under the law as it is today you may ask me spe- 
cifically do I advocate the overthrow of the govern- 
ment by force or violence. I answer specifically I 
do not, I never did or never will. When you get 
into the other question of specific views in a politi- 
cal party, it seems to me only the fact, the right of 
political opinion is protected under the First Amend- 
ment and is binding on the states. Certainly attor- 
neys ought to be in the leadership of those who defend 
the right of diverse political views. I think the First 
Amendment is important. ... I answer again on 
the specific question of force and violence, I did not, 
I don’t and never would advocate the overthrow of 
the government by force or violence. 

“Q. When answering it you don’t intend to give 
us a specific, categorical responsive answer? 

“A. As I said I would be very happy to if we met 
out in the hall. I would be glad to answer you, but 
you see under these circumstances, that is I am speak- 
ing now under oath and I am speaking for the record, 
I am speaking against in a sense whatever evidence 
that may be in the files—I shouldn’t dignify it by 
calling it evidence; I should say whatever statements 
may be there from various informers. I have told 
you about my record both in the Army and in the 
community. I have been active politically, I admit 
it. I am proud of it. I would be happy to discuss it. 
This is the record that I think should be the basis 
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for judgment, not the record of some hysterical char- 
acters that appeared before the Tenney Committee 
or any such group. 

“Q. I am not asking anyone else. J am trying to 
ask you because you are the one who is seeking ad- 
mission, the privilege of practicing law in this state. 
That is the reason I am asking you the question. I 
made the question very broad, and what I would like 
you to tell us, if you will answer the question; now 
of course as you well know and you have told me in 
your answer up to this point, you don’t have to 
answer the question, of course you don’t have to 
answer the question, but we feel that on a matter of 
this kind, this kind of information, we have a job 
to inquire about your character. The statute says 
character, it doesn’t say reputation. The only way 
I can find out and aid this Committee in finding out 
about your character is to ask you these questions, 
not what someone else thinks about you, your repu- 
tation. That is the reason I have asked the ques- 
tion. Could you give us a categorical answer? 

“A. I can only give you the answer I have given 
you, and I would be very happy to answer that under 
other circumstances.” 


At this point Konigsberg stated that his refusals to 
answer rested on rights of “free opinion, free speech,” and 
that the legal profession should be the champion of “the 
right to diverse political opinion.” He was then asked 
whether he had “ever knowingly participated in an 
organization which [he] then believed was sympathetic 
to the communist cause,” to which he replied that “I can’t 
say I knowingly did that, because I don’t think it would 
have made a great deal of difference to me if I had known 
one way or the other” if the organization’s objectives were 
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what he believed in, “say a better School Board or what- 
ever the issue might have been.” Then followed this: 


“Q. Mr. Konigsberg, I assume that you know that. 
your name has been listed in the public press by wit- 
nesses before the Congressional Un-American Activi- 
ties Committee. 

“A. Yes. 

“Q. And have been identified by persons who said 
that you were a member of the Communist Party at. 
the same time they were. 

“A. I saw that report. That is the sort of thing I 
was referring to a moment ago when I referred to the 
various accusations.” 


Next there was discussion as to the attitude of the 
Association of American Universities with reference to 
teachers claiming the Fifth Amendment privilege against 
self-incrimination: 


“Mr. Sterling: Let me try to clarify it as I under- 
stand it. This Association of Universities takes the 
position that complete candor on the part of the 
teacher with respect to his political beliefs, and in 
particular whether or not he subscribes to the beliefs 
of the Communist Party is a prerequisite to continu- 
ing in the teaching job. He doesn’t have to disclose 
whether or not he is a Communist or is sympathetic 
to the Communist beliefs, but that if he doesn’t 
answer those questions with complete candor he has 
lost his right to a position in the teaching community. 
Translating that into terms of an Association of law- 
yers such as our State Bar or any Bar Association, 
you are seeking admission to the profession and that 
we as your prospective colleagues have a right to 
expect complete candor from you on this particular 
question, and that if you don’t wish to be completely 
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candid with us then we are justified in saying you 
don’t belong in our profession. That I think is the 
stand that the American Universities took. 

“A. T understand that. I can only say what I said 
several times already. Under those circumstances 
the constitutional guarantee of free speech means 
nothing, if it doesn’t mean you can keep your views 
to yourself, and certainly lawyers recognize that 
and should be among the first to defend that right. 
I think the legal profession, particularly the leaders 
of the legal profession, should be the first to insist on 
it. Put another way, of what meaning is any con- 
stitutional guarantee if it becomes a crime to invoke 
that guarantee?” 


This answer was then elaborated by the petitioner at some 
length, after which the record continues as follows: 


“Mr. Sterling: If you accept as true the premise 
that the Communist Party, as it is embodied in the 
present Soviet Union government, has for its objec- 
tive the overthrow of not only the government of the 
United States but any other non-communist govern- 
ment, and that that overthrow may be accomplished 
either from within by a bloodless revolution or if 
necessary by force, if you accept that premise then I 
think that your argument about constitutional rights 
of free speech and right to have your own political 
views and so on go by the board because then it seems 
to me that we are asking you no more than whether 
or not you belong to or believe in the principles of 
such an organization as Mafia, which is pretty gen- 
erally, I think, regarded as one which has objectives 
that can be accomplished according to their tenets 
by what we regard as criminal acts. Now if I asked 
you whether or not you believed in the right to 
murder you would answer me no, I think, but as I say 
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this whole business seems to be a turn on whether you 
accept the premise that the Communist Party—I am 
paraphrasing for the purpose of illustration—if you 
accept the premise that the Communist Party 
believes in murder and has that as its objective then 
I don’t think you have a right or justification to 
refuse to answer the question of whether you belong 
to the Communist Party or whether you believe in its 
principles, you see. 

“A. Well I can’t argue with you. 

“Mr. Sterling: Well, you can say that you think 
my premise is wrong. You can say the Communist 
Party as constituted does not believe in the over- 
throw, is not trying to and does not have as its objec- 
tive the overthrow of the United States by one means 
or the other. Then I simply have to disagree with 
you because it seems to me that is their objective. 

“A. Well, are you suggesting, Mr. Chairman, that 
since of course this is a critical period in our coun- 
try’s history that in the face of such threats as you 
are basing your premise on that we have to forego 
then the use of the constitutional privileges or the 
protection of the Constitution, is that what your pro- 
posal is? I would like to understand your argument. 

“Mr. Sterling: No, as I say you don’t feel there is 
any question of constitutional privilege when in a 
proceeding such as this where we are charged with 
determining the moral qualifications of an applicant 
in the profession, you don’t feel that the constitu- 
tional privilege is hurt if I ask you if you believed 
in murder? 

“A. No. 

“Mr. Sterling: You will answer that unhesitat- 
ingly, ‘No, I don’t believe in murder.’ So I say 
that most of us now accept as true the premise that 
the Communist Party as we know it and as embodied 
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in the Russian Government, the present Soviet Union 
Government, does have as its objective world dom- 
ination by the Communist Party. So we accept that 
premise. Therefore it seems to us that we have the 
right to ask the question of applicants for admission 
to the Bar, because our statute as we pointed out says 
that you are not qualified if you do believe in over- 
throwing or advocate the overthrow of the United 
States by force or violence. 

“A. I am answering specifically in terms of that 
statute too that I do not. That is the question you 
are asking me specifically. I am answering I never 
did, I do not and I never would advocate the over- 
throw of the government by force or violence. I do 
believe like leaders like Jefferson people should 
have the right through discussion, ballot, the minor- 
ity view becomes the majority view, that changes 
like that are sought through the ballot box but never 
through force and violence. That I do not believe. 
I think my whole experience has shown that. I 
don’t know how more direct that can be, and the 
only reason as I said before that I don’t specifically 
answer the question, ‘Are you a member of this 
political party?’ is because of the situation anyone 
is in who is faced with accusations as indicated by 
the newspaper report, accusations by people who I 
think are gradually being discredited by many 
sources, when you don’t know who it is who is accus- 
ing you, you don’t know on what evidence, anony- 
mous faces, you never have a chance to cross examine 
them, how can anyone be put in that position? 
What can you fight except wind-mills and air in such 
a situation. The direct question, ‘Do you believe in 
force and violence?’ I answered that. 

“Mr. Black: It still puzzles me a little to see why 
it is that you think you are prejudicing your own 
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position by taking a position on that irrespective of 
whether there is any other evidence in the file or not. 

“A. Because very practically this as you know has 
happened before. In the theory of today it is the 
words of these informers that is accepted above the 
words of anyone else. 

“Mr. Black: How do you know? 

“A. The newspaper report says so. Isn’t that the 
report you were referring to where I was named 
before the Un-American Activities Committee? 

“Mr. Preston: Yes, but that doesn’t answer the 
question. 

“Mr. Black: How do you assume this Committee 
accepts the hearsay report against your direct testi- 
mony? 

“A. I am not assuming that. I didn’t mean to 
give that implication. What I am saying is that 
where on one side we have these hearsay reports and 
nameless informers, and I don’t need to go into a 
discussion of how willing they are to sell their evi- 
dence, if it is evidence, when there is the possibility 
of their word being placed against my word or any- 
one in my position, and because in view of the 
hysteria today their word is accepted. All it has to 
do is appear in the paper and you are discredited. 
Wasn’t it two or three weeks ago in San Francisco a 
woman won an amount in a suit for being called a 
‘Red,’ a teacher, when it is prima facie—libel, what- 
ever the case was. Then it becomes not only a basic 
matter of principle on the First Amendment but a 
matter of protecting yourself in a legal situation, 
because this is an official body. I am not talking to 
a group of people like I would be talking to on the 
street. 

“Mr. Sterling: You are afraid if you answer the 
question as to membership in the Communist Party 
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in the negative and say, ‘No I am not a member and 
I never have been, assuming you made that answer, 
you are afraid that we could find half a dozen people 
who would say that you were and had been, and 
therefore if you were on a perjury trial and the jury 
believed them and not you, you committed perjury. 

“A. I am saying no matter what answer I gave 
whether I was or wasn’t, undoubtedly there would 
be several whom you could get to say the opposite, 
and as I said before— 

“Mr. Sterling: Subjecting you to a perjury charge? 

“A. Yes. As I said before if you want to ask me 
outside in the hall I will tell you, but in view of these 
circumstances where you just have no right, you have 
no opportunity rather, to defend yourself against 
these people, I don’t think that is fair play. I don’t 
think that is justice. I don’t think it is what the 
American democratic system teaches. 


At this point Konigsberg testified that he did not recall 


knowing a Mrs. Bennett (formerly Mrs. Judson), the 
Subcommittee’s next witness, the following occurring just 


before she testified: 









“Mr. Preston: Is there any further statement you 
wish to make, Mr. Konigsberg? 

“A. By the Witness: I can’t think of anything I 
could add to what I said unless there is some specific 
point you want me to enlarge on. 

“Mr. Preston: I assume, of course, if I ask you the 
question as to if you were ever a member of the 
Communist Party you would give me substantially 
the same answer. 

“A. Yes, I think I would. 

“Mr. Preston: You observed, I assumed, Mr. Kon- 
igsberg, I didn’t ask you in the first instance if you 
were a member of the Communist Party. I asked 
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you if you were a Communist. I recognize there is 
a philosophical Communist. I made my first question 
very broad to include that. 

“A. I understood you to say a member of the Com- 
munist Party. 

“Mr. Preston: Would your answer be any different? 

“A. I thought you said a member of the Com- 
munist Party. 

“Mr. Preston: I deliberately did not. The first 
question we discussed at length is, ‘Are you a Com- 
munist?’ 

“A. I will say no, definitely no. The only thing 
I would describe myself very simply as one who has 
read a lot, studied a lot, because as a teacher of 
history and political education in the Army I believe 
strongly in the fundamental concepts of our demo- 
cratic system. 

“Mr. Preston: Your answer that you gave was di- 
rected to the question, ‘Are you a member of the 
Communist Party? 

“A. Yes, and solely to that. If you want a cate- 
gorical answer to ‘Are you a communist?’ the answer 
is no. 


“Mr. Preston: You gave us that. 

“Mr. Sterling: That is your answer. 

“A. By the Witness: No. 

“Mr. Black: Would you care to state whether you 
have ever been a Communist? 

“A. Do you mean by that as he is making the 
distinction philosophically or a member of the Com- 
munist Party? 

“Mr. Black: I mean in the same sense you have 
just answered that you are not now a Communist. 

“A. I wouid say my thinking has only been what 
I described a moment ago as being based on the ele- 
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mentary concepts of the American democracy, assum- 
ing that you mean do I think like a Communist; that 
is assuming we have some common understanding 
what you mean by that term. 

“Mr. Sterling: We are not talking now about a 
membership in any party. 

“A. Yes, philosophical views.” 


Mrs. Bennett, an ex-Communist Party member, then 
testified, in the presence of Konigsberg, that Konigsberg 
had attended in 1941 meetings of the party unit of which 
she had been a member. 

The next hearing was on December 9, 1953, which was 
attended by Konigsberg’s counsel, a Mr. Mosk. This 
hearing was devoted in part to the cross-examination of 
Mrs. Bennett by Mr. Mosk, the net of which was that 
Mrs. Bennett admitted that she recognized Konigsberg 
when she first came to the earlier hearing only after not 
seeing anyone else in the room with whom she was 
familiar. After general colloquy as to some of the peti- 
tioner’s writings, the questioning returned to Konigsberg’s 
refusal to answer questions concerning his alleged mem- 
bership in the Communist Party, this time with particular 
reference as to how petitioner reconciled his First Amend- 
ment claim with his willingness to answer ideological ques- 
tions, but not questions as to whether he had ever 
been a member of the Communist Party. The record 
continues: 


“Mr. Freston: May I ask a question of counsel? 

“Mr. Sterling: Yes. 

“Mr. Freston: One of the things that was bother- 
ing me, Mr. Mosk, is the general answer we have 
received to the question concerning present and past 
Communist affiliation, and I recognize the objection 
that counsel raises under the First Amendment. 

“Mr. Mosk: The witness. 
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“Mr. Freston: The witness has raised. The thing 
that troubles me is we have an affirmative duty under 
the statute to certify as to this applicant’s good moral 
character. We have endeavored to point out to him 
that the burden of showing that character is upon 
him. It appeared to me that he wasn’t being quite 
forthright with us in not giving us an answer to those 
questions. He stated in effect his reason, at least as 
I understood it, that he did not want to answer the 
questions because he might sometime be accused of 
or prosecuted for perjury. Now, that is the rationale 
as I remember it, and frankly I am left in a rather 
confused state. As a member of this Committee I 
have to take an affirmative act of certification as to 
a good moral character. I wonder if you could per- 
haps enlighten me or help clarify the situation so 
perhaps maybe I might understand it better. 

“Mr. Black: May I interpose another question 
directed to the same point, and you can answer them 
at one and the same time. Just to make sure that I 
understand the witness’ position, at the last hear- 
ing—Mr. Konigsberg’s position—as I understood he 
was perfectly willing to deny categorically he is a 
Communist and took that position, am I right on 
that? 

“The Witness: I said philosophical Communist. 

“Mr. Black: It seems to me that question we 
wouldn’t have a right to ask you under your argu- 
ment, but that we would very definitely have a right 
to ask you whether you are now a member of the 
Communist party as it is commonly understood. 
Now, am I right on that that you still take the posi- 
tion that there is no objection to your answering us 
categorically that you are not now a Communist, 
namely that you don’t believe in the philosophical 
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doctrines of communism, generally speaking, that is 
a matter of belief? 

“The Witness: I think I understand your question. 

“Mr. Black: But you do take the position that we 
do not have the right or you have no obligation to 
answer the question, ‘Are you now a member of the 
Communist party?’ and that you refuse to answer. 
I am not trying to argue. I just want to be sure I 
understand your position. Am I correct in that? 

“Mr. Mosk: Either way. The first question was 
addressed to me.... [W]e are endeavoring to 
address ourselves to that issue which we feel most 
pertinent that is ‘What has Mr. Konigsberg done as 
an individual with relation to the people with whom 
he has dealt, the occupations and professions that he 
has followed, what has he done to show affirmatively 
that he is of good moral character and would be a 
good member of the Bar?’ 

“Now, as I understand Mr. Konigsberg’s position 
it is his feeling that one of the matters of principle 
on which he has always stood is the principle that 
one may not inquire as to a person’s belief, religious, 
political or otherwise, and that by answering such 
questions as they are being asked throughout the 
country in these days, and in all sorts of places and 
under all sorts of circumstances, as I understand Mr. 
Konigsberg’s position that by answering such a ques- 
tion he is in effect giving way to and giving ground 
on the principle that one may not be asked these 
things, and that by his failure to answer he is neither 
affirming nor denying. 

“Now as to the second question, which I think is 
most pertinent and certainly struck me at the mo- 
ment when I read through the transcript for the first 
time, I was struck by exactly that same question, and 
I asked Mr. Konigsberg about it, and I think that 
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perhaps he should answer this himself, but we did 
discuss this very matter, and I know that his posi- 
tion is now that if you were to ask the same question 
today he feels that it is a question he should not 
have answered, and that by way of principle in com- 
ing unprepared he did not think through the prin- 
ciple to that extent. I think I am answering 
correctly. 

“The Witness: That is exactly what I told counsel. 
As you are aware I came in without counsel, without 
any preparation, without knowing exactly what I 
might be asked. I did have an indication since I 
had informed the Committee, I appeared before the 
Tenney Committee, that I might be asked about that. 
I came prepared with nothing. In the heat or in the 
tension of a meeting of this kind, as you are aware, 
very often one will say things that one regrets later 
or would have said later. If I were asked that today 
I think my answer would be the same as to the other 
question as to whether I am or am not a member 
of the Communist party, or whether I ever was. 

“Mr. Black: I might say without expressing my 
own view on the thing that I think it must be obvi- 
ous to you at least under popular conception there 
is a distinction between what a man believes in a 
doctrinaire’s sense, which I think everybody agrees 
who at least tries to follow American principles is 
sacred ground as to his individual concepts. The 
belief of the doctrines on the one side, and at least 
in popular view, affiliation with a party that has its 
policies dominated by the Soviet Union is quite a 
different conception, and that the argument at least 
is that inquiry goes to the very essence of a man’s 
loyalty to the country and has nothing to do with his 
individual beliefs in the matter of religion or politi- 
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cal philosophy or a code of ethics, and that is the 
distinction that we are trying to get at here. 

“The Witness: I think you are quite right, and 
the position you take is quite correct, and I confess 
that I was in error at the time again due to the ten- 
sion of the moment, and as I was going to say I don’t 
think Mr. Freston’s recollection is correct. I did 
not say that I was giving the kind of answer, was 
giving or refusing to answer because I was afraid of 
a perjury charge, as I recall. That is not the basis 
of refusal or the type of answer I have given. The 
reason that perjury discussion came up, as I recal! 
now—I haven’t been thinking about it—was in con- 
nection with the nature of the hearing where a per- 
son does not have the opportunity to cross examine 
and confront witnesses or see documents or things 
of that nature, and it so happens in the case of Owen 
Lattimore, who faced a perjury charge, even though 
he denied a half dozen ways any association with 
subversive elements—I am recalling from memory— 
it had to do with whether he expressed a certain 
opinion. How is a man to remember what opinions 
he expressed. His appeal is pending at the moment 
for his conviction of perjury. It is only with refer- 
ence to that situation that I mentioned or commented 
upon the element of perjury, because that has noth- 
ing to do with the basis for my giving the kind of 
answer I am giving to the question as to my political 
affiliation, none whatsoever. You correct me on the 
record if I am wrong. That is my recollection of 
that discussion. At least I would like to say for the 
record that has nothing to do with the type of answer 
I have given. 

“Mr. Wright: I would like to ask a question that 
perhaps in some stage of this proceeding you might 
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enlighten at least this member of the Committee on, 
vether you consider inquiry into present member- 

p in the Communist party as at all relevant in the 

iquiries of this Committee as to moral character? 
in other words, is it a relevant factor? Does it have 
any bearing? Is it a proper scope of inquiry? 

‘Vir. Mosk: I think you have to draw this distinc- 
tion. It may be under some circumstances the 
Committee would feel that it would be a type of 
information that it would like to have to reach its 
conclusion, and to that extent perhaps it may be con- 
sidered relevant, but many relevant matters are not 
inquired into in legal proceedings because for other 
reasons those matters are not competent testimony. 
And it is the position of Mr. Konigsberg here that 
inquiries into the realm of his political, religious or 
other beliefs are matters that are protected under the 
First Amendment to the Constitution, and therefore 
while it may be information which the Committee 
would feel it would like to have it is a field in which 
the Committee may not inquire by Mr. Konigsberg’s 
position, and I think therefore perhaps I am answer- 
ing your question yes and no, but I think I make my 
point clear as to what position Mr. Konigsberg takes. 

“Mr. Wright: Having felt that we would like the 
information and being denied, now I won’t argue 
with you that being denied that we have no way of 
compelling it, but are we therefore faced with going 
forward? 

“Mr. Mosk: I think that also is a fair question, 
and that is why we are approaching the hearing in 
the manner in which we do. . . . 

“...I1 could, I know, bring responsible social 
workers, other lawyers, persons at the universities 
with whom he has dealt, all of whom are prepared 
to come and say that they have known him in 
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these various capacities, and that on the basis of the 
things that he has done himself, not what some- 
one else has done, but what he, Raphael Konigsberg, 
has done that he is of good moral character to become 
a member of the legal profession, and these are things 
that as I say we will submit affirmatively, and it 
seems to me that this is the affirmative answer to 
what I can well understand the Committee feels is 
a void which Mr. Konigsberg, for reasons of prin- 
ciples he does not feel he wants to fill, but I think 
that even there one must always have respect for 
people who at recognizing the danger to him in stand- 
ing on his principle is still prepared to do that in order 
to carry out things that he believes in so firmly. 

“Mr. Wright: I commend his moral principle, let 
me say, but perhaps have a little doubt for his 
judgment. 

“Mr. Mosk: If I may comment on that also I 
think that certainly— 

“Mr. Wright: He is making it extremely hard for 
the Committee.” 


The third, and last, hearing before the Subcommittee 
occurred on January 27, 1954. At this time the letters 
from character witnesses were presented, and there ensued 
general colloquy as to the scope of a memorandum to be 
filed by Mr. Mosk. The record shows the following as 
to the Subcommittee’s concern over Konigsberg’s refusal 
to answer: 


“Mr. Wright: Thank you, Mr. Mosk. I was won- 
dering whether or not you in the course of your 
memorandum you had addressed yourself at all to 
the problem of the disinclination of the applicant to 
respond to questions proposed by the Committee. 

“Mr. Mosk: I have addressed myself to that. The 
memorandum, however, is not lengthy and if you 
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wish I would like to say just a brief word in addition 
then on that point. 

“Mr. Wright: That is one thing that frankly 
bothers me that we discussed in our previous hearing. 

“Mr. Mosk: I can understand why that is a mat- 
ter that does bother you. I think that I indicated at 
the previous hearing by analogy one of the answers 
that I feel is pertinent to this. I indicated, and I 
feel that in every judicial proceeding and every legal 
proceeding there are many matters that the tribunal 
would like well to know to assist it in reaching its 
conclusion. 


“Now, it is implicit in what I have said up until 
now that matters of the political, economic and social 
nature, matters of the mind, cannot become the 
standards upon which the decision as to whether an 
applicant is of good moral character can be predi- 
cated. There are basic principles as to whether the 
Committee or any other tribunal may inquire into 
matters of the mind and thinking. 

“Now, Mr. Konigsberg is obviously, as indicated 
by many of these letters, and has always been a man 
of great principle, and I feel that the Committee, 
since it is our position that it may not inquire into 
these fields must not make its decision based on Mr. 
Konigsberg’s principal refusal to answer questions in 
a field in which the Committee may not inquire. 
And this fundamentally is our answer that these are 
matters which can have no bearing on his moral fit- 
ness to practice law, and since they cannot I think it 
then becomes even a greater indication of the extreme 
principles upon which this man stands, and an even 
greater indication that as a lawyer he will be a credit 
to the legal profession.” 
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The Subcommittee having reported unfavorably, a 
hearing to review its recommendation was held before the 
full State Bar Committee on March 13, 1954, at which 
Konigsberg read a prepared statement, following which 
the record shows the following: 


“Mr. Fuller: What organizations do you presently 
belong to? 

“Mr. Mosk: To which I object on the grounds that 
this is a violation of the witness’s rights under the 
First Amendment of the Constitution. 

“Mr. Fuller: You mean to say that he shouldn’t 
tell us whether he belongs to the Elks or the Masons 
or things of that sort? 

“Mr. Mosk: That would be my position. 

“Mr. Fuller: We can’t determine any organization 
he belongs to? He doesn’t have to answer at all? 

“Mr. Mosk: That would be my position that his 
beliefs and associations are not within the scope of 
this hearing. 

“Mr. Fuller: It does not necessarily relate to 
beliefs. We all know many organizations are not 
based on beliefs. I think we are entitled to know 
who he associates with. 

“Mr. Konigsberg: I respectfully say that you are 
not entitled to know my associations and any person 
may refuse to answer on the basis of the rights of a 
citizen under the First Amendment which I have 
previously referred to in my testimony.” 


“Mr. Konigsberg: May I ask this question, Mr. 
Chairman: Is it the Committee’s position (and I 
would sincerely like to know) that it has the power 
to ask such a question and that questions relating to 
opinions do have a bearing on the applicant’s moral 
character? 
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“Mr. Fuller: I don’t want to put it on that basis. 
It is my position, not necessarily the entire Commit- 
tee’s position, that we have a rather general scope of 
inquiry to determine whether an applicant tells the 
truth, for one thing. I think that is a factor in deter- 
mining whether or not he is morally qualified. He 
may state that he is not now a Communist, if he has 
been a Communist in the past, and if we believe he 
is telling the truth, that will have a bearing on our 
determination. I think we have the right to test the 
veracity of the applicant to the extent that if he 
denies that, I am influenced in the final conclusion I 
will come to, that I haven’t determined yet. I do 
think that the applicant who wishes to afford us the 
facilities for determining his moral character to the 
utmost, should permit us to test his veracity. 

“Mr. Konigsberg: Mr. Chairman, in all sincerity 
I have attempted to show in my initial analysis that 
under Section 6064.1, that I think sets the limit to 
any inquiry that any body of Examiners has. Once 
you ask ‘Do you now?,’ does that person advocate 
the overthrow by force, violence, or other unconstitu- 
tional means, and he answers, as I have answered, 
that he does not, you cannot ask any questions about 
his opinions, You are not empowered to ask any 
questions. There is some question as I pointed out 
in my statement whether this is constitutional even 
to allow it to this extent. 

“Mr. Fuller: Do I understand that it is your posi- 
tion, and I think I understand your position, that we 
should not go ahead and find out whatever informa- 
tion we can obtain in order to make the best decision ? 

“Mr. Konigsberg: I make this point which I did 
not make before that I don’t think constitutional 
such action, to draw inferences of the truth or falsity 
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of any statements based on the position (whether of 
the First or any other Amendment) which the appli- 
cant takes. For the Bar to maintain the position, as 
the Chairman is doing, that it does have the right to 
ask about my opinions (at least as he is doing this 
afternoon), as I pointed out these opinions and 
beliefs which have been expressed coincide with those 
of prominent leaders of the Bar, which they are ex- 
pressing today .... Iam wondering if that is the 
position the Committee wishes to take. 

“Mr. Fuller: There is no position of the Commit- 
tee. Iam only onemember. We are conducting an 
impartial examination.” 


“A lady by the name of Bennett testified here. 
You heard her testimony. Is there any part of that 
testimony you wish to deny? 

“Mr. Konigsberg: Well, again, Mr. Chairman, 
that is the same question. That is a question relat- 
ing to opinions, beliefs, political affiliations. 

“Mr. Fuller: It has nothing to do with beliefs. 

“Mr. Konigsberg: It certainly is related to political 
organizations, political activity, however you choose 
to describe it. 

“Mr. Fuller: Do you want to read it again? 

“Mr. Konigsberg: I recall it. 

“Mr. Fuller: Do you wish to deny any part? 

“Mr. Konigsberg: I wish to say that any questions 
relating to such political affiliation, which the testi- 
mony dealt with .. . 

“Mr. Fuller: You refuse to affirm or deny her 
testimony? 

“Mr. Konigsberg: The Committee is not empow- 
ered to ask with regard to political affiliations or that 
type... 
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“Mr. Fuller: I am calling your attention to the 
fact part of it is not connected with political beliefs 
or associations. 

“Mr. Konigsberg: Which part? 

“Mr. Fuller: You are free to read it. 

“Mr. Konigsberg: If you wish, I shall be glad to. 

“Mr. Fuller: If you want you may either affirm or 
deny anything if you need to do that. We want to 
afford you the privilege. (Witness read the testi- 
mony referred to) 

“Mr. Konigsberg: Mr. Chairman, I think I would 
recall all the questions relating tome. She answered 
a number of questions not relating tome. All relating 
to me are based on a matter of political affiliation or 
opinion and political association and I think that is 
amply covered under the protection of the First 
Amendment as I referred to a moment ago. The 
Committee’s rights to inquire about this matter are 
limited to one, the present personal advocacy of the 
overthrow by force or violence or other means as set 
forth in 6064.1. 


“Mr. O’Donnell: Are you a member of the Com- 
munist party now? 

“Mr. Konigsberg: How does that differ from the 
questions asked before? 

“Mr. O’Donnell: I would just like you to answer it. 

“Mr. Konigsberg: The answer is the same I would 
give. The Committee is not empowered to inquire 
any more than they may inquire whether I am an Elk, 
a Freemason, a Democrat or a Republican. It might 
become incriminating to be a member of the Demo- 
cratic party today, like saying all Democrats are 
traitors. 
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“Mr. O’Donnell: Have you ever been a member? 

“Mr. Konigsberg: I would give the same answer. 

“Mr. O’Donnell: You refuse to say whether you 
now are? 

“Mr. Konigsberg: I refuse on the ground that the 
Committee is not empowered to question anyone 
about political opinions or affiliations, whether past 
affiliations or present ones. I say this can have no 
bearing on moral qualifications to practice law, unless 
the Committee is prepared, as I said in my statement, 
to take the position that it is now a crime in Cali- 
fornia to have opinions different than general popu- 
lar opinions or conforming opinions. 

“Mr. Fuller: Of course, the Committee takes the 
position it is doing so affirmatively, when it goes 
before the Supreme Court and states you have the 
proper moral character and we feel we have the right 
to inquire very deeply into that because it is an 
affirmative obligation on our part. 

“Mr. Konigsberg: I think, Mr. Chairman, on that 
point the court has said— 

“Mr. Fuller: We may be wrong. The Supreme 
Court may tell us otherwise but that is the way it 
appears at the moment. 


Finally, the Committee put to Konigsberg these ques- 
tions: 


“Mr. Whitmore: Jt is not your contention, is it, 
Mr. Kongsberg, that the only basis which the Com- 
mittee may rely on in determining whether or not it 
can certify you under the provisions of 6064.1 is by 
asking you the questions and getting a yes or no 
answer. It is not your position that that is the 
extent of the right of this body in making its deter- 
mination under 6064.1? 
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“Mr. Konigsberg: In essence, that w it. My 
interpretation of that code section is simply that it 
sets the limit as to whatever questions relating to 
opinion—because that is obviously a political issue— 
there may be asked by the Bar Examiners. It sets 
the limit as I interpret it. I may be wrong, as I 
think the Subcommittee is wrong; because of the 
history of this act as I have related it the Committee 
can only ask ‘Do you now personally advocate the 
overthrow of the government of the United States 
or of this State by force or violence or other uncon- 
stitutional means’ and if I say ‘No,’ ‘Yes’ or what- 
ever it may be, that is as far as you can go; that is 
without raising the question on this point (which I 
don’t think is pertinent) as to whether that is even 
constitutional under the First Amendment. 

“Mr. Whitmore: You are saying that the Com- 
mittee is precluded under Section 6064.1 from con- 
sidering acts or omissions of yours in the past with 
respect to that problem? 

“Mr. Konigsberg: Yes, I think so. I am saying 
they can only ask do I advocate the overthrow by 
force or violence or other means. 

“Mr. Whitmore: You are contending that we are 
bound by your answer of yes or no which you give. 

“Mr. Konigsberg: You can decide for yourselves 
whether I am telling the truth. You can use any 
means of determining the truth. You don’t have to 
accept any individual’s yes or no answer as the truth. 
I think that is understood. 

“Mr. Maxfield: Doesn’t your answer right there 
defeat the only purpose if we can cross examine as 
to the truth or falseness of that statement? Why 
can’t— 

“Mr. Konigsberg: J didn’t say you could cross ex- 
amine me as to the truthfulness. The question as I 
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understand it was whether the Committee couldn’t 
consider other things, records, past acts. 

“Mr. Whitmore: Acts or omissions. 

“Mr. Konigsberg: Anything in my record to evalu- 
ate whether I am telling the truth, certainly. 

“Mr. Maxfield: The general principles of cross ex- 
amination testing the veracity of a statement, those 
you know under the rules of evidence are pretty 
broad. Do you deny us the right to ask these ques- 
tions for that purpose? 

“Mr. Konigsberg: Again under the rules of evi- 
dence there might be many items of hearsay, fact 
or whatever it might be, which the court would like 
to know but the court prevents the prosecution or 
the other side from introducing because of a deep- 
seated public policy or other evidentiary rule or the 
First Amendment. The rule of search and seizure 
is something else of that nature. The information 
might be pertinent but the court says that the results 
of such act, as established over the years, may not 
be asked or introduced. 

“It is my contention as I tried to make clear—(it 
might be unconstitutional, I am not questioning that 
now )—it may only go as far as this law permits you 
to go. The history of that act shows that the Legis- 
lature tried to do other things but failed to because 
it failed of passage. And aperson can be asked (such 
people as myself) ‘Do you?’ than [sic] the Commit- 
tee must determine and evaluate as to the truth by 
what is in the individual’s record. 

“Mr. Maxfield: We are not entitled to an evalua- 
tion of that truth or in an effort to evaluate it to 
cross examine you with respect to present or past 
associations? 

“Mr. Konigsberg: That is right. That is my in- 
terpretation.” 
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On February 8, 1954, the State Bar Committee refused 
to certify Konigsberg for admission, and the California 
Supreme Court denied review on April 20, 1955. 


Ill. 


So ends the story. Whatever might be the conclusions 
to be drawn were we sitting as state judges, I am unable to 
understand how on this record it can be said that Cali- 
fornia violated the Federal Constitution by refusing to 
admit petitioner to the bar. 

The members of the Committee before whom the peti- 
tioner appeared were under a statutory duty to inquire 
into his qualifications for admission. Among the matters 
into which they were obligated to inquire were moral 
character and the applicant’s advocacy of forcible over- 
throw of the Government. Petitioner stated readily 
enough that he did not advocate overthrow of govern- 
ment by force, violence, or other unconstitutional means. 
But once that basic question was answered he took the 
position that the Committee’s authority was exhausted; 
that it had no power to ask him about the facts under- 
lying his conclusory denial or to test his response by 
cross-examination. The Court holds that the State’s con- 
clusion—that an applicant who so obstructs the Com- 
mittee has not met his burden of proof in establishing his 
qualifications of good moral character and non-advo- 
cacy of forcible overthrow—violates the Fourteenth 
Amendment. 

I think this position is untenable. There is no con- 
ceivable reason why the Committee should not attempt 
by cross-examination to ascertain whether the facts 
squared with petitioner’s bare assertion that he was quali- 
fied for admission. It can scarcely be contended that the 
questions were irrelevant to the matter under inquiry, 
namely, whether petitioner advocated forcible overthrow 
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of the Government. At least it seems apparent to me 
that Communist Party membership is relevant to the 
question of forcible overthrow. In fact petitioner him- 
self admitted that the questions were relevant. relying 
entirely on his First Amendment privilege." Yet the 
Court assumes, for the purposes of this case, that the 
questions did not invade an area privileged under the 
First Amendment. In other words, we have here a 
refusal to answer relevant and unprivileged questions. 

We are not dealing with a case where the State 
excludes an applicant from the bar because of bare mein- 
bership, past or present, in the Communist Party. The 
Schware case attests that that is a wholly different ques- 
tion. Nor are we dealing with a case where an appli- 
cant is denied admission because of his political views. 
We have here a case where a state bar committee was pre- 
vented by an applicant from discharging its statutory 
responsibilities in further investigating the applicant’s 
qualifications. The petitioner’s refusal to answer ques- 
tions in order to dispel doubts conscientiously entertained 
by the Committee as to his qualifications under a valid 
statutory test can, it seems to me, derive no support 
from the Fourteenth Amendment. 

The principle here involved is so self-evident that I 
should have thought it would be accepted without dis- 
cussion. Can it really be said that a bar admissions com- 
mittee could not reject an applicant because he refused to 
reveal his past addresses, or the names of his former em- 
ployers, or his criminal record? An applicant might state 
with the utmost sincerity that he believed that such infor- 
mation was none of the committee’s business; yet it must 
be clear that his application could be rejected. And in 


11 Cf. Garner v. Board of Public Works, 341 U. S. 716, 720; and 
see pp. 24, 25-26, supra. 
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such a case the committee would not have to point to “evi- 
dence” establishing either that the applicant had bad 
moral character or that. he was asserting the constitu- 
tional privilege in bad faith. For the applicant is the 
moving party, and his failure to go forward is itself suffi- 
eient to support denial of admission. 

For me it would at least be more understandable if the 
Court were to hold that the Committee’s questions called 
for matter privileged under the First and Fourteenth 
Amendments. But the Court carefully avoids doing so. 
It seems to hold that the question of privilege is irrelevant 
as long as the applicant is “in good faith” and as long as 
there is other material in the record which the Court inter- 
prets as affirmatively attesting to his good moral charac- 
ter. I cannot agree. It is not only that we, on the basis 
ef a bare printed record and with no opportunity to hear 
and observe the applicant, are in no such position as the 
State Bar Committee was to determine whether in fact 
the applicant was sincere and has a good moral character. 
Even were we not so disadvantaged, to make such a deter- 
mination is not our function in reviewing state judgments 
under the Constitution. Moreover, resolution of this 
factual question is wholly irrelevant to the case before 
us, since it seems to me altogether beyond question that a 
State may refuse admission to its Bar to an applicant, no 
matter how sincere, who refuses to answer questions which 
are reasonably relevant to his qualifications and which do 
not invade a constitutionally privileged area. The opin- 
ion of the Court does not really question this; it solves the 
problem by denying that it exists. But what the Court 
has really done, I think, is simply to impose on California 
its own notions of public policy and judgment. For me, 
today’s decision represents an unacceptable intrusion into 
@ matter of state concern. 

For these reasons I dissent. 
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SUPREME COURT OF THE UNITED STATES 
No. 5.—Ocroser Term, 1956. 


Raphael Konigsberg, Petitioner, 
v. 

The State Bar of California and 
the Committee of Bar Exam- 
iners of the State Bar of 
California. 


On Writ of Certiorari 
to the Supreme Court 
of California. 


[May 6, 1957.] 


Mr. Justice FRANKFURTER, dissenting. 


Insistence on establishment of the Court’s jurisdiction 
is too often treated, with slighting intent, as a “techni- 
cality.” In truth, due regard for the requirements of 
the conditions that alone give this Court power to review 
the judgment of the highest court of a State is a matter of 
deep importance to the working of our federalism. The 
admonition of Benjamin R. Curtis, one of the ablest 
Justices who ever sat on this Court, uttered a hundred 
years ago, cannot be too often repeated: “Let it be re- 
membered, also—for just now we may be in some danger 
of forgetting it,— that questions of jurisdiction were ques- 
tions of power as between the United States and the sev- 
eral States.” 2 Memoir of Curtis 340-341. The impor- 
tance of keeping within the limits of federal jurisdiction 
was emphasized in the opinion of Mr. Justice Stone, for a 
unanimous Court, in Healy v. Ratta, 292 U. S. 263, 270: 
“Due regard for the rightful independence of state gov- 
ernments, which should actuate federal courts, requires 
that they scrupulously confine their own jurisdiction to 
the precise limits which the statute [‘the action of 
Congress in conformity to the judiciary sections of the 
Constitution’] has defined.” 
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Prerequisites to the power of this Court to review a 
judgment of a state court are that a federal claim was 
properly before the state court and that the state court 
based its decision on that claim. If a state court judg- 
ment is rested on a non-federal ground, 7. e., on relevant 
state law, this Court is constitutionally barred from 
reviewing it. While a State may not, under the guise of 
regulating its local procedure, strangle a federal claim so 
as to prevent it from coming before a state court, it has 
the undoubted power to prescribe appropriate procedure 
for bringing all questions for determination before its 
courts. Squeezing out of the record in this case all that 
can be squeezed, the most that the five pages of the 
Court’s opinion dealing with this threshold question can 
be said to demonstrate is that there is doubt whether or 
not the claim under the United States Constitution was 
properly presented to the California Supreme Court, 
according to its requirements. 

Before this Court can find that a State—and the judg- 
ment of the Supreme Court of California expresses “the 
power of the State as a whole,” Rippey v. Texas, 193 U.S. 
504, 509; Skiriotes v. Florida, 313 U. 8. 69, 79—has vio- 
lated the Constitution, it must be clear from the record 
that the state court has in fact passed on a federal ques- 
tion. As a safeguard against intrusion upon state power, 
it has been our practice when a fair doubt is raised 
whether a state court has in fact adjudicated a properly 
presented federal claim not to assume or presume that it 
has done so. The Court has not based its power to 
review on guess-work. It has remanded the case to the 
state court to enable it to make clear by appropriate 
certification that it has in fact rested its decision on rejec- 
tion of a federal claim and has not reached its decision 
on an adequate state ground. Strict adherence to the 
jurisdictional requirement was insisted upon in Whitney 
v. California, the well-known civil liberties case, by a 
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Court that included Justices Holmes and Brandeis, as 
mindful as any in protecting the liberties guaranteed by 
the Due Process Clause. Whitney v. California, 269 
U. 8. 530, 5388; 274 U. S. 357. See also Honeyman vy. 
Hanan, 300 U. S. 14; ef. Minnesota v. National Tea Co., 
309 U.S. 551. 

The procedure of making sure, through appropriate 
certification by a state court, that the federal question was 
in fact adjudicated, is a safeguard against infringement 
of powers that belong to the States and at the same time 
duly protects this Court’s jurisdiction to review denial 
of a federal claim by a state court, if in fact it becomes 
clear that there was such a denial. This may involve 
some delay in the final determination of a federal ques- 
tion. The price of such delay is small enough cost in the 
proper functioning of our federal system in one of its 
important aspects. This Court has a special responsi- 
bility to be particularly mindful of the respective 
boundaries between state and federal authority. 

I would remand the case to the Supreme Court of 
California for its certification whether or not it did in 
fact pass on a claim properly before it under the Due 
Process Clause of the Fourteenth Amendment. 


SUPREME COURT OF THE UNITED STATES 


No. 10.—Ocroser Term, 1955. 


Commonwealth of Pennsyl-)On Writ of Certiorari to 


vania, Petitioner, the Supreme Court of 
v. Pennsylvania, Western 
Steve Nelson. District. 


[April 2, 1956. ] 


Mr. Cuter Justice WARREN delivered the opinion of 
the Court. 


The respondent Steve Nelson, an acknowledged mem- 
ber of the Communist Party, was convicted in the Court 
of Quarter Sessions of Allegheny County, Pennsylvania, 
of a violation of the Pennsylvania Sedition Act * and sen- 
tenced to imprisonment for twenty years and to a fine of 
$10,000 and to costs of prosecution in the sum of $13,000. 
The Superior Court affirmed the conviction. 172 Pa. 
Super. Ct. 125; 92 A. 2d 481. The Supreme Court of 
Pennsylvania, recognizing but not reaching many alleged 
serious trial errors and conduct of the trial court infring- 
ing upon respondent’s right to due process of law,’ decided 


1 Pa. Penal Code § 207, 18 Purd. Pa. Stat. Ann. § 4207. The text 
of the statute is set out in an Appendix to this opinion. 

2 The Supreme Court also did not have to reach the question of 
the constitutionality of subdivision (c) of the Pennsylvania Act, the 
basis of four counts of the twelve-count indictment, which punishes 
utterances “or conduct [intended to] incite or encourage any person 
to commit any overt act with a view to bringing the Government of 
this State or of the United States into hatred or contempt.” Cf. 
Winters v. New York, 333 U. S. 507. This provision is strangely 
reminiscent of the Sedition Act of 1798, 1 Stat. 596, which punished 
utterances made “with intent to defame the . . . government, or 
either house of the . . . Congress, or the . . . President, or to bring 
them . . . into contempt or disrepute; or to excite against them .. . 
the hatred of the good people of the United States ... .” 
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the case on the narrow issue of supersession of the state 

law by the Federal Smith Act.’ In its opinion, the court 

stated: 
“And, while the Pennsylvania statute proscribes 
sedition against either the Government of the United 
States or the Government of Pennsylvania, it is only 
alleged sedition against the United States with which 
the instant case is concerned. Out of all the volu- 
minous testimony, we have not found, nor has any- 
one pointed to, a single word indicating a seditious 
act or even utterance directed against the Gov- 
ernment of Pennsylvania.” * 


The precise holding of the court, and all that is before us 
for review, is that the Smith Act of 1940,° as amended in 
1948,° which prohibits the knowing advocacy of the over- 
throw of the Government of the United States by force 
and violence, supersedes the enforceability of the 
Pennsylvania Sedition Act which proscribes the same 
conduct. 

Many State Attorneys General and the Solicitor Gen- 
eral of the United States appeared as amici curiae for 
petitioner, and several briefs were filed on behalf of the 
respondent. Because of the important question of fed- 
eral-state relationship involved, we granted certiorari. 
348 U.S. 814. 

It should be said at the outset that the decision in this 
case does not affect the right of States to enforce their 
sedition laws at times when the Federal Government. has 


a ° ; ‘rate 
not_ occupied the field and is not. protecting the-entire- 


country from seditious conduct., The distinction be- 


8 377 Pa. 58, 104 A. 2d 133. 

4 377 Pa., at 69, 104 A. 2d, at 139. 

5 54 Stat. 670. 

18 U.S. C. § 2385. The text of the statute is set out in an Ap- 
pendix to this opinion. (Another part of the Smith Act, punishing 
the advocacy of mutiny, is now 18 U.S. C. § 2387.) 
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tween the two situations was clearly recognized by the 
court below.’ Nor does it limit the jurisdiction of the 
States where the Constitution and Congress have specifi- 
cally given them concurrent jurisdiction, as was done 
under the Eighteenth Amendment and the Volstead Act. 
Lanza v. United States, 260 U. S. 377. Neither does it 
limit the right of the State to protect itself at any time 
against sabotage or attempted violence of all kinds.* 
Nor does it prevent the State from prosecuting where the 
same act constitutes both a federal offense and a state 
offense under the police power, as was done in Foz v. 
Ohio, 46 U. S. 410, and Gilbert v. Minnesota, 254 U. S. 
324, relied upon by petitioner as authority herein. In 
neither of those cases did the state statutes impinge on 
federal jurisdiction. In the For case, the federal offense 
was counterfeiting. The state offense was defrauding 
the person to whom the spurious money was passed. In 
the Gilbert case this Court, in upholding the enforcement 
of a state statute, proscribing conduct which would “in- 


7™“No question of federal supersession of a state statute was in 
issue . . . when the Supreme Court upheld the validity of the state 
statutes in Gitlow v. New York, 268 U.S. 652 (1925); and Whitney 
v. California, 274 U. S. 357 (1927).” 377 Pa., at 73-74, 104 A. 2d, 
at 141. 

Although the judgments of conviction in both Gitlow and Whitney 
were rendered in 1920, before repeal of the federal wartime sedition 
statute of 1918, 41 Stat. 1359, the question of supersession was not 
raised in either case and, of course, not considered in this Court’s 
opinions. 

8“Nor is a State stripped of its means of self-defense by the sus- 
pension of its sedition statute through the entry of the Federal 
Government upon the field. There are many valid laws on Pennsyl- 
vania’s statute books adequate for coping effectively with actual or 
threatened internal civil disturbances. As to the nationwide threat 
to all citizens, imbedded in the type of conduct interdicted by a 
sedition act, we are—all of us—protected by the Smith Act and in a 
manner more efficient and more consistent with the service of our 
national welfare in all respects.” 377 Pa., at 70, 104 A. 2d, at 139. 











264 LIMITATION OF APPELLATE JURISDICTION 


terfere with or discourage the enlistment of men in the 
military forces of the United States or of the State of 
Minnesota,” treated it not as an act relating to “the 
raising of armies for the national defense, nor to rules or 
regulations for the government of those under arms 
[a constitutionally exclusive federal power]. It [was] 
simply a local police measure... .”® 

Where, as in the instant case, Congress has not stated 
specifically whether a federal statute has occupied a field 
in which the States are otherwise free to legislate,” dif- 
ferent criteria have furnished touchstones for decision. 
Thus, 


“Tt]his Court, in considering the validity of state laws 
in the light of . . . federal laws touching the same 


*254 U. 8. 331. The Court went on to observe: “. . . the State 
knew the conditions which existed and could have a solicitude for the 
public peace, and this record justifies it. Gilbert’s remarks were made 
in a public meeting. They were resented by his auditors. There were 
protesting interruptions, also accusations and threats against him, 
disorder and intimations of violence. And such is not an uncommon 
experience. On such occasions feeling usually runs high and is im- 
petuous; there is a prompting to violence and when violence is once 
yielded to, before it can be quelled, tragedies may be enacted. To 
preclude such result or a danger of it is a proper exercise of the 
power ot the State.” J/d., at 331-332. 

10 Petitioner makes the subsidiary argument that 18 U. S. C. 
§ 3231 shows a congressional intention not to supersede state criminal 
statutes by any provision of Title 18. Section 3231 provides: 

“The district courts of the United States shall have original 
jurisdiction, exclusive of the courts of the States, of all offenses against 
the laws of the United States. 

“Nothing in this title shall be held to take away or impair the 
jurisdiction of the courts of the several States under the laws 
thereof.” 


The office of the second sentence is merely to limit the effect of the 
jurisdictional grant of the first sentence. There was no intention to 
resolve particular supersession questions by the Section. 
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subject, has made use of the following expressions: 
conflicting; contrary to; occupying the field; repug- 
nance; difference; irreconcilability; inconsistency; 
violation; curtailment; and interference. But none 
of these expressions provides an infallible constitu- 
tional test or an exclusive constitutional yardstick. 
In the final analysis, there can be no one crystal clear 
distinctly marked formula.” Hines v. Davidowitz, 
312 U. S. 52, 67. 


And see Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 
230-231. In this case, we think that each of several tests 
of supersession is met. 

First, “(t]he scheme of federal regulation [is] so per- 
vasive as to make reasonable the inference that Congress 
left no room for the States to supplement it.” Rice v. 
Santa Fe Elevator Corp., 331 U.S., at 230. The Congress 
determined in 1940 that it was necessary for it to re-enter 
the field of antisubversive legislation, which had been 
abandoned by it in 1921. In that year, it enacted the 
Smith Act which proscribes advocacy of the overthrow 
of any government—federal, state or local—by force and 
violence and organization of and knowing membership in 
a group which so advocates." Conspiracy to commit any 
of these acts is punishable under the general criminal con- 
spiracy provisions in 18 U. S. C. §371. The Internal 
Security Act of 1950 is aimed more directly at Communist 
organizations.” It distinguishes between “Communist- 
action organizations” and “Communist-front organiza- 
tions,” ** requiring such organizations to register and to 


11 See Appendix. See also the Voorhis Act passed in 1940, now 
codified as 18 U. 8. C. § 2386, and the Foreign Agents Registration 
Act passed in 1938, 22 U.S. C. § 611 et seq. 

12250 U.S. C. §781 et seq. 

18 Td., § 782 (3), (4). 
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file annual reports with the Attorney General giving com- 
plete details as to their officers and funds.'** Members 
of Communist-action organizations who have not been 
registered by their organization must register as indi- 
viduals.** Failure to register in accordance with the 
requirements of Sections 786-787 is punishable by a 
fine of not more than $10,000 for an offending organi- 
zation and by a fine of not more than $10,000 or im- 
prisonment for not more than five years or both for 
an individual offender—each day of failure to register 
constituting a separate offense.* And the Act im- 
poses certain sanctions upon both “action” and “front” 
organizations and their members.’*” The Communist 
Control Act of 1954 declares “that the Communist Party 
of the United States, although purportedly a political 
party is in fact an instrumentality of a conspiracy to over- 
throw the Government of the United States” and that 
“its role as the agency of a hostile foreign power renders 
its existence a clear, present and continuing danger to the 
security of the United States.” * It also contains a legis- 
lative finding that the Communist Party is a “Commu- 
nist-action organization” within the meaning of the In- 
ternal Security Act of 1950 and provides that “knowing” 
members of the Communist Party are “subject to all pro- 
visions and penalties’ of that Act.** It furthermore sets 
up a new classification of “Communist-infiltrated organ- 
izations” *® and provides for the imposition of sanctions 
against them. 


4 Id., § 786. 

5 Id., § 787. 

16 Jd. § 794 (a). 

17 Id., §§ 784, 785, 789, 790. 

1850 U.S.C. (1955 Supp.) § 841. 
19 Td., § 843. 

20 Id., § 782 (4A). 
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We examine these Acts only to determine the congres- 
sional plan. Looking to all of them in the aggregate, the 
conclusion is inescapable that Congress has intended to 
occupy the field of sedition. Taken as a whole, they 
evince a congressional plan which makes it reasonable 
to determine that no room has been left for the States to 
supplement it. Therefore, a state sedition statute is 
superseded regardless of whether it purports to supple- 
ment the federal law. As was said by Mr. Justice Holmes 
in Charleston & Western Carolina R. Co. v. Varnville 
Furniture Co., 237 U.S. 597, 604: 


“When Congress has taken the particular subject- 
matter in hand coincidence is as ineffective as oppo- 
sition, and a state law is not to be declared a help 


because it attempts to go farther than Congress has 
seen fit to go.” 


Second, the federal statutes “touch a field in which the 
federal interest is so dominant that the federal system 
[must] be assumed to preclude enforcement of state laws 
on the same subject.” Rice v. Santa Fe Elevator Corp., 
331 U. S., at 230, citing Hines v. Davidowitz, supra.” 
Congress has devised an all-embracing program for resist- 
ance to the various forms of totalitarian aggression. Our 
external defenses have been strengthened, and a plan to 
protect against internal subversion has been made by it. 
It has appropriated vast sums, not only for our own pro- 


*17Tt is worth observing that in Hines this Court held a Pennsyl- 
vania statute providing for alien registration was superseded by 
Title III of the same Act of which the commonly called Smith Act 
was Title I. Title I] amended certain statutes dealing with the 
exclusion and deportation of aliens. The provisions of Title I in- 
volve a field of no less dominant federal interest than Titles II and 


III, in which Congress manifestly did not desire concurrent state 
action. 
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tection, but also to strengthen freedom throughout the 
world. It has charged the Federal Bureau of Investiga- 
tion and the Central Intelligence Agency with responsi- 
bility for intelligence concerning Communist seditious 
activities against our Government, and has denominated 
such activities as part of a world conspiracy. It accord- 
ingly proscribed sedition against all government in the 
nation—national, state and local. Congress declared 
that these steps were taken “to provide for the common 
defense, to preserve the sovereignty of the United States 
as an independent nation, and to guarantee to each 
State a republican form of government... .”* Con- 
gress having thus treated seditious conduct as a matter 
of vital national concern, it is in no sense a local enforce- 
ment problem. As was said in the court below: 


“Sedition against the United States is not a local 
offense. It is a crime against the Nation. As such, 
it should be prosecuted and punished in the Federal 
courts where this defendant has in fact been prose- 
cuted and convicted and is now under sentence.** It 
is not only important but vital that such prosecutions 
should be exclusively within the control of the 
Federal Government ... .”™ 


Third, enforcement of state sedition acts presents a 
serious danger of conflict with the administration of the 
federal program. Since 1939, in order to avoid a hamper- 
ing of uniform enforcement of its program by sporadic 
local prosecutions, the Federal Government has urged 
local authorities not to intervene in such matters, but to 
turn over to the federal authorities immediately and une- 
valuated all information concerning subversive activities. 


2 50 U. 8. C. § 781 (15). 

*3 United States v. Mesarosh [Nelson], 116 F. Supp. 345, aff'd 
223 F. 2d 449, cert. granted, 350 U.S. 922. 

24 377 Pa., at 76, 104 A. 2d, at 142. 
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The President made such a request on September 6, 1939, 
when he placed the Federal Bureau of Investigation in 
charge of investigation in this field: 


“The Attorney General has been requested by me 
to instruct the Federal Bureau of Investigation of 
the Department of Justice to take charge of investi- 
gative work in matters relating to espionage, sabo- 
tage, and violations of the neutrality regulations. 

“This task must be conducted in a comprehensive 
and effective manner on a national basis, and all 
information must be carefully sifted out and cor- 
related in order to avoid confusion and irresponsi- 
bility. 

“To this end I request all police officers, sheriffs, 
and all other law enforcement officers in the United 
States promptly to turn over to the nearest repre- 
sentative of the Federal Bureau of Investigation any 
information obtained by them relating to espionage, 
counterespionage, sabotage, subversive activities and 
violations of the neutrality laws.” * 


And in addressing the Federal-State Conference on Law 
Enforcement Problems of National Defense, held on 
August 5 and 6, 1940, only a few weeks after the passage 
of the Smith Act, the Director of the Federal Bureau of 
Investigation said: 


“The fact must not be overlooked that meeting 
the spy, the saboteur and the subverter is a problem 
that must be handled on a nation-wide basis. An 
isolated incident in the middle west may be of little 
significance, but when fitted into a national pattern 
of similar incidents, it may lead to an important reve- 
lation of subversive activity. It is for this reason 
that the President requested all of our citizens and 


>The Public Papers and Addresses of Franklin D. Roosevelt, 
1939 Volume, pp. 478-479 (1941). 
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law enforcing agencies to report directly to the Fed- 
eral Bureau of Investigation any complaints or in- 
formation dealing with espionage, sabotage or sub- 
versive activities. In such matters, time is of the 
essence. It is unfortunate that in a few States 
efforts have been made by individuals not fully 
acquainted with the far-flung ramifications of this 
problem to interject superstructures of agencies be- 
tween local law enforcement and the FBI to sift 
what might be vital information, thus delaying its 
immediate reference to the FBI. This cannot be, if 
our internal security is to be best served. This is no 
time for red tape or amateur handling of such vital 
matters. There must be a direct and free flow of con- 
tact between the local law enforcement agencies and 
the FBI. The job of meeting the spy or saboteur is 
one for experienced men of law enforcement.” *° 


Moreover, the Pennsylvania Statute presents a peculiar 
danger of interference with the federal program. For, as 
the court below observed: 


“Unlike the Smith Act, which can be administered 
only by federal officers acting in their official capac- 
ities, indictment for sedition under the Pennsylvania 
statute can be initiated upon an information made 
by a private individual. The opportunity thus pre- 
sent for the indulgence of personal spite and hatred 
or for furthering some selfish advantage or ambition 
need only be mentioned to be appreciated. Defense 
of the Nation by law, no less than by arms, should 
be a public and not a private undertaking. It is 
important that punitive sanctions for sedition against 
the United States be such as have been promulgated 
by the central governmental authority and adminis- 
tered under the supervision and review of that 


26 Proceedings, p. 23. 
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authority’s judiciary. If that be done, sedition will 
be detected and punished, no less, wherever it may 
be found, and the right of the individual to speak 
freely and without fear, even in criticism of the 
government, will at the same time be protected.” ” 


In his brief, the Solicitor General states that forty-two 
States plus Alaska and Hawaii have statutes which in 
some form prohibit advocacy of the violent overthrow of 
established government. These statutes.are entitled 
anti-sedition statutes, criminal anarchy laws, criminal 
syndicalist laws, etc. Although all of them are primarily 
directed against the overthrow of the United States Gov- 
ernment, they are in no sense uniform. And our atten- 
tion has not been called to any case where the prosecution 
has been successfully directed against an attempt to de- 
stroy state or local government. Some of these Acts are 
studiously drawn and purport to protect fundamental 
rights by appropriate definitions, standards of proof and 
orderly procedures in keeping with the avowed congres- 
sional purpose “to protect freedom from those who would 
destroy it, without infringing upon the freedom of all our 
people.” Others are vague and are almost wholly with- 
out such safeguards. Some even purport to punish mere 
membership in subversive organizations which the federal 
statutes do not punish where federal registration require- 
ments have been fulfilled.” 


27 377 Pa., at 74-75, 104 A. 2d, at 141. 

°F. g., compare Fla. Stat. § 876.02: “Any person who—.. . 
(5) Becomes a member of, associated with or promotes the interest of 
any criminal anarchistic, communistic, nazi-istie or fascistic organiza- 
tion, .. . [s]hall be guilty of a felony ... ,” with 50 U. S. C. 
§ 783 (f): “Neither the holding of office nor membership in any 
Communist organization by any person shall constitute per se a 
violation of subsection (a) or subsection (c) of this section or of any 
other criminal statute. The fact of the registration of any person 
under section 787 or section 788 of this title as an officer or member of 
any Communist organization shall not be received in evidence against 
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When we were confronted with a like situation in the 
field of labor-management relations, Mr. Justice Jackson 
wrote: 

“A multiplicity of tribunals and a diversity of pro- 
cedures are quite as apt to produce incompatible or 
conflicting adjudications as are different rules of 
substantive law.” * 


Should the States be permitted to exercise a concurrent 


jurisdiction in this area,’ federal | enforcement would 


encounter not only the di Miculties Mentioned by Mr. Jus-’ 


tiee-Jackson, but the added conflict “whee ndered” ‘by 
different criter criteria of substantive offerses:~ 


Since we fin we find that Congress has-occupied the field to . 


the exclusion of parallel state legislation, that t the domi-. 


nant interest rae meen oon the Federal Government. precludes state 


interyention, and that administration of state Acts would _ 


conflict with the operation | of the federal plan, we are 


convinced that_the-détision of the Supreme, ‘Court of 
€ Lourt of 


Pennsylvania is unassailable 

We are not unmindful of the risk of compounding 
punishments which would be created by finding concur- 
rent state power. In our view of the case, we do not 
reach the question whether double or multiple punish- 


ment for the same overt acts directed_against the United 
States has constitutional sanction.*< Without compelling 


indication tothe contrary, we will not assume that Con- 


gress intended topermit the possibility of double pupish- 


MeDte&f. Houston v. Moore, 5 Wheat. 1, 31, 75; Jerome 
v. United States, 318 U.S. 101, 105. 


The judgment of the Sinreme Court of Pennsylvania is 
Affirmed. 


such person in any prosecution for any alleged violation of subsec- 
tion (a) or subsection (c) of this section or for any alleged violation 
of any other criminal statute.” 

2° Garner v. Teamsters Union, 346 U. S. 485, 490-491. 

3% But see Grant, The Lanza Rule of Successive Prosecutions, 32 
Col. L. Rev. 1309. 








APPENDIX. 
Pennsylvania Penal Code § 207. 


The word “sedition,” as used in this section, shall mean: 

Any writing, publication, printing, cut, cartoon, utter- 
ance, or conduct, either individually or in connection or 
combination with any other person, the intent of which is: 

(a) To make or cause to be made any outbreak or 
demonstration of violence against this State or against 
the United States. 

(b) To encourage any person to take any measures 
or engage in any conduct with a view of overthrowing or 
destroying or attempting to overthrow or destroy, by any 
force or show or threat of force, the Government of this 
State or of the United States. 

(ec) To incite or encourage any person to commit any 
overt act with a view to bringing the Government of this 
State or of the United States into hatred or contempt. 

(d) To incite any person or persons to do or attempt 
to do personal injury or harm to any officer of this State 
or of the United States, or to damage or destroy any public 
property or the property of any public official because of 
his official position. 

The word “sedition” shall also inelude: 

(e) The actual damage to, or destruction of, any public 
property or the property of any public official, perpetrated 
because the owner or occupant is in official position. 

(f) Any writing, publication, printing, cut, cartoon, or 
utterance which advocates or teaches the duty, necessity, 
or propriety of engaging in crime, violence, or any form 
of terrorism, as a means of accomplishing political reform 
or change in government. 

(g) The sale, gift or distribution of any prints, publi- 
cations, books, papers, documents, or written matter in 
any form, which advocates, furthers or teaches sedition as 
hereinbefore defined. 

(h) Organizing or helping to organize or becoming a 
member of any assembly, society, or group, where any 


95505. 0O—S57—prt. 2 16 213 
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of the policies or purposes thereof are seditious as 
hereinbefore defined. 

Sedition shall be a felony. Whoever is guilty of sedi- 
tion shall, upon conviction thereof, be sentenced to pay 
a fine not exceeding ten thousand dollars ($10,000), or to 
undergo imprisonment not exceeding twenty (20) years, 
or both. 

18 U.S. C. § 2385. 


Whoever knowingly or willfully advocates, abets, ad- 
vises, or teaches the duty, necessity, desirability, or pro- 
priety of overthrowing or destroying the government of 
the United States or the government of any State, Ter- 
ritory, District or Possession thereof, or the government 
of any political subdivision therein, by force or violence, 
or by the assassination of any officer of any such 
government; or 

Whoever, with intent to cause the overthrow or destruc- 
tion of any such government, prints, publishes, edits, 
issues, circulates, sells, distributes, or publicly displays 
any written or printed matter advocating, advising, or 
teaching the duty, necessity, desirability, or propriety of 
overthrowing or destroying any government in the United 
States by force or violence, or attempts to do so; or 

Whoever organizes or helps or attempts to organize 
any society, group, or assembly of persons who teach, 
advocate, or encourage the overthrow or destruction of 
any such government by force or violence; or becomes or 
is a member of, or affiliates with, any such society, group, 
or assembly of persons, knowing the purposes thereof— 

Shall be fined not more than $10,000 or imprisoned not 
more than ten years, or both, and shall be ineligible for 
employment by the United States or any department or 
agency thereof, for the five years next following his 
conviction. 





SUPREME COURT OF THE UNITED STATES 


No. 10.—Ocroser Term, 1955. 


Commonwealth of Pennsyl-)On Writ of Certiorari to 


vania, Petitioner, the Supreme Court of 
v. Pennsylvania, Western 
Steve Nelson. District. 


[April 2, 1956. ] 


Mr. Justice Reep, with whom Mr. Justice Burton, 
and Mr. Justice MINnTOoN join, dissenting. 


The problems of governmental power may be ap- 
proached in this case free from the varied viewpoints that 
focus on the problems of national security. This is a 
jurisdictional problem of general importance because it 
involves an asserted limitation on the police power of the 
States when it is applied to a crime that is punishable also 
by the Federal Government. As this is a recurring prob- 
lem, it is appropriate to explain our dissent. 

Congress has not, in any of its statutes relating to sedi- 
tion, specifically barred the exercise of state power to 
punish the same Acts under state law. And, we read the 
majority opinion to assume for this case that, absent 
federal legislation, there is no constitutional bar to punish- 
ment of sedition against the United States by both a 
State and the Nation.’ The majority limits to the federal 
courts the power to try charges of sedition against the 
Federal Government. 

First, the Court relies upon the pervasiveness of the 
antisubversive legislation embodied in the Smith Act of 


1No problem of double punishment exists in this case. See the 
Court’s opinion, p. 2, and its last paragraph. See United States v. 
Lanza, 260 U.S. 377, 382; Federalist, No. 32. Cf. Houston v. Moore, 
5 Wheat. 1, statement at p. 22 with that at pp. 44-45. 
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1940, 18 U.S. C. § 2385, the Internal Security Act of 1950, 
64 Stat. 987, and the Communist Control Act of 1954, 
68 Stat. 775. It asserts that these Acts in the aggregate 
mean that Congress has occupied the “field of sedition” 
to the exclusion of the States. The “occupation of the 
field” argument has been developed by this Court for the 
Commerce Clause and legislation thereunder to prevent 
partitioning of this country by locally erected trade 
barriers. In those eases this Court has ruled that state 
legislation is superseded when it conflicts with the com- 
prehensive regulatory scheme and purpose of a federal 
plan. Cloverleaf Butter Co. v. Patterson, 315 U.S. 148. 
The two cases cited by the Court to support its argument 
that the broad treatment of any subject within the federal 
power bars supplemental action by States are of this 
nature. In our view neither case is apposite to the Smith 
Act. The Varnville case dealt with general regulation of 
interstate commerce making the originating carrier liable 
to the holder of its interstate bill of lading for damage 
caused by a common carrier of property. This Court held 
that the section through the federal commerce power 
superseded a state right of action against a nonoriginating 
carrier for damages and a penalty for injury occurring on 
another line. The pertinent section, 34 Stat. 595, -§ 7, 
expressed a controlling federal policy for this commerce. 
The Rice case dealt with regulations of warehouses. We 
barred state action in that area because the Act declared 
that the authority it conferred “shall be exclusive with 
respect to all persons securing a license” under the Act. 
331 U. S., at 224 and 233. 

But the federal sedition laws are distinct criminal 
statutes that punish willful advocacy of the use of force 
against “the government of the United States or the gov- 
ernment of any State.” These criminal laws proscribe 
certain local activity without creating any statutory or 
administrative regulation. There is, consequently, no 
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question as to whether some general congressional regula- 
tory scheme might be upset by a coinciding state plan.’ 
In these circumstances the conflict should be clear and 
direct before this Court reads a congressional intent to 
void state legislation into the federal sedition acts.® 
Chief Justice Marshall wrote: 


“To interfere with the penal laws of a state, where 
they . . . have for their sole object internal govern- 
ment of the country, is a very serious measure, which 
Congress cannot be supposed to adopt lightly, or 
inconsiderately. . . . It would be taken deliberately, 
and the intention would be clearly and unequivocally 
expressed.” Cohens v. Virginia, 6 Wheat. 264, 443. 


Moreover, it is quite apparent that since 1940 Congress 
has been keenly aware of the magnitude of existing state 
legislation proscribing sedition. It may be validly as- 
sumed that in these circumstances this Court should not 


void state legislation without a clear mandate from 
Congress.* 


2 Hunt, Federal Supremacy and State Anti-Subversive Legislation, 
53 Mich. L. Rev. 407, 427-428; Note, 55 Col. L. Rev. 83, 90. 

3 Gilbert v. Minnesota, 254 U. S. 325, 328-333; Reid v. Colorado, 
187 U. S. 137, 148; Sinnot v. Davenport, 22 How. 227, 243; For v. 
Ohio, 5 How. 410, 432-435. 

* Forty-two States along with Alaska and Hawaii now have laws 
which penalize the advocacy of violent overthrow of the federal or 
state governments. Digest of the Public Record of Communism in 
the United States (Fund for the Republic, 1955) 266-306. In 
hearings before the House Judiciary on the proposed Smith Act both 
witnesses and members of the Committee made references to existing 
state sedition laws. Hearings before Subcommittee No. 3, Commit- 
tee on the Judiciary, House of Representatives, on H. R. 5138, 
76th Cong., lst Sess., pp. 7, 69, 83-85. Similar comment was heard 
in the congressional debates. 84 Cong. Rec. 10452. In fact, the 
Smith Act was patterned on the New York Criminal Anarchy 
Statute. Commonwealth v. Nelson, 377 Pa. 58, 86. The original 
text of the Smith Act is set out in the hearings before Subcommittee 
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We cannot agree that the federal criminal sanctions 
against sedition directed at the United States are of such 
a pervasive character as to indicate an intention to void 
state action. 

Secondly, the Court states that the federal sedition 
statutes touch a field “in which the federal interest is so 
dominant” they must preclude state laws on the same sub- 
ject. This concept is suggested in a comment on Hines v. 
Davidowitz, 312 U.S. 52, in the Rice case, at 230. The 
Court in Davidowitz ruled that federal statutes com- 
pelling alien registration preclude enforcement of state 
statutes requiring alien registration. We read Davido- 
witz to teach nothing more than that when the Congress 
provided a single nation-wide integrated system of regu- 
lation so complete as that for aliens’ registration (with 
fingerprinting, a scheduling of activities, and continuous 
information as to their residence), the Act bore so directly 
on our foreign relations as to make it evident that Con- 
gress intended only one uniform national alien registration 
system.° 


No. 3, supra, p. 1, and the New York Act may be read in Gitlow v. 
New York, 268 U. S. 652, 654-655. Further evidence of congres- 
sional notice of state legislation may be found since the passage of the 
Smith Act. S. Rep. No. 1358, 81st Cong., 2d Sess., p.9; H. R. Rep. 
No. 2980, 81st Cong., 2d Sess., p.2; H. R. Rep. No. 1950, 81st Cong., 
2d Sess., pp. 25-46 (Un-American Activities Committee). See 67 
Harv. L. Rey. 1419, 1420; 40 Cornell L. Rev. 130, 133. 
5In Allen-Bradley Local v. Board, 315 U.S. 740, 749, we said: 

“In the Hines case, a federal system of alien registration was held 
to supersede a state system of registration. But there we were deal- 
ing with a problem which had an impact on the general field of 
foreign relations. The delicacy of the issues which were posed alone 
raised grave questions as to the propriety of allowing a state system 
of regulation to function alongside of a federal system. In that field, 
any ‘concurrent state power that may exist is restricted to the nar- 
rowest of limits.’ p. 68. Therefore, we were more ready to con- 
clude that a federal Act in a field that touched international relations 
superseded state regulation than we were in those cases where a 
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We look upon the Smith Act as a provision for con- 
trolling incitments to overthrow by force and violence 
the Nation, or any State, or any political subdivision of 
either.* Such an exercise of federal police power carries, 
we think, no such dominancy over similar state powers as 
might be attributed to continuing federal regulations 
concerning foreign affairs or coinage, for example.’ In 
the responsibility of national and local governments to 


protect themselves against sedition, there is no “dominant 
interest.” 


We are citizens of the United States and of the State 
wherein we reside and are dependent upon the strength 
of both to preserve our rights and liberties. Both may 


State was exercising its historic powers over such traditionally local 
matters as public safety and order and the use of streets and 
highways.” 

The Davidowitz case is distinguishable on other grounds. Alien 
registration is not directly related to control of undesirable conduct; 
consequently there is no imperative problem of local law enforce- 
ment. 102 Pa. L. Rev., at 1091. There is also considerable legisla- 
tive history behind the Alien Registration Act which suggests that 
Congress was trying to avoid overburdening of aliens; some features 
of the conflicting state law had been expressly rejected by Congress. 
312 U.S., at 71-73. See 39 Minn. L. Rev. 213. It should be noted 
also that the coincidence between the state and federal laws in the 
Davidowitz case was so great that no real purpose was served by the 
statelaw. 34 Boston L. Rev. 514, 517-518. 

States are barred by the Constitution from entering into treaties 
and by 18 U. 8. C. § 953 from correspondence or intercourse with 
foreign governments with relation to their disputes or controversies 
with this Nation. 

® Such efforts may be punishable crimes. Dennis v. United States, 
341 U.S. 494, 508-510. 

™It seems quite reasonable to believe “that the exclusion principle 
is to be more strictly applied when the Congress acts in a field 
wherein the constitutional grant of power to the federal government 
is exclusive, as in its right to protect interstate commerce and to 


control international relations.” Albertson v. Millard, 106 F. Supp. 
635, 641. 
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enact criminal statutes for mutual protection unless Con- 
gress has otherwise provided. It was so held in Gilbert v. 
Minnesota, 254 U.S. 325. In Gilbert the federal interest 
in raising armies did not keep this Court from permitting 
Minnesota to punish persons who interfered with enlist- 
ments (id., at 326), even though a comprehensive federal 
criminal law proscribed identical activity. 40 Stat. 553. 
We do not understand that case as does the majority. 
In our view this Court treated the Minnesota statute only 
alternatively as a police measure, p. 331. Minnesota 
made it unlawful to advocate “that men should not enlist 
in the military or naval forces of the United States.” It 
was contended, p. 327-328, that the power to punish such 
advocacy was “conferred upon Congress and withheld 
from the States.” This Court ruled against the conten- 
tion, saying: 


“An army, of course, can only be raised and directed 
by Congress, in neither has the State power, but it 
has power to regulate the conduct of its citizens and 
to restrain the exertion of baleful influences against 
the promptings of patriotic duty to the detriment of 
the welfare of the Nation and State. To do so is 
not to usurp a National power, it is only to render 
a service to its people,....” IJd., at 330-331. 


® The sole dissenter, Mr. Justice Brandeis, emphasized the ruling 
here applicable thus: 

“Congress has the exclusive power to legislate concerning the Army 
and the Navy of the United States, and to determine, among other 
things, the conditions of enlistment. .. . 

“... The States act only under the express direction of 
Congress. .. . 

“.. . As exclusive power over enlistments in the Army and the 
Navy of the United States and the responsibility for the conduct of 
war is vested by the Federal Constitution in Congress, legislation by 
a State on this subject is necessarily void unless authorized by 
Congress. ... Here Congress not only had exclusive power to act 
on the subject; it had exercised that power directly by the Espionage 
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Thirdly, the Court finds ground for abrogating Penn- 
sylvania’s antisedition statute because, in the Court’s 
view, the State’s administration of the Act may hamper 
the enforcement of the federal law. Quotations are 
inserted from statements of President Roosevelt and 
Mr. Hoover, the Director of the Federal Bureau of Inves- 
tigation, to support the Court’s position. But a reading 
of the quotations leads us to conclude their purpose was 
to gain prompt knowledge of evidence of subversive 
activities so that the federal agency could be fully ad- 
vised. We find no suggestion from any official source 
that state officials should be less alert to ferret out or 
punish subversion. The Court’s attitude as to interfer- 
ence seems to us quite contrary to that of the Legislative 
and Executive Departments. Congress was advised of 
the existing state sedition legislation when the Smith Act 
was enacted and has been kept current with its spread.® 
No declaration of exclusiveness followed. In this very 
case the Executive appears by brief of the Department of 
Justice, amicus curiae. The brief summarizes this point: 


“The administration of the various state laws has 
not, in the course of the fifteen years that the federal 
and state sedition laws have existed side by side, in 
fact interfered with, embarrassed, or impeded the 
enforcement of the Smith Act. The significance of 
this absence of conflict in administration or enforce- 
ment of the federal and state sedition laws will be 
appreciated when it is realized that this period has 
included the stress of wartime security requirements 


Law before Gilbert spoke the words for which he was sentenced. . . . 
The States may not punish treason against the United States... . 
although indirectly acts of treason may affect them vitally. No more 
may they arrogate to themselves authority to punish the teaching 
of pacifism which the legislature of Minnesota appears to have put 
into that category.” Jd., at 336-343. 

*See note 4, supra. 
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and the federal investigation and prosecution under 
the Smith Act of the principal national and regional 
Communist leaders.” *® Jd., at 30-31. 


Mere fear by courts of possible difficulties does not seem 
to us in these circumstances a valid reason for ousting 
a State from exercise of its police power. Those are 
matters for legislative determination. 

Finally, and this one point seems in and of itself deci- 
sive, there is an independent reason for reversing the 
Pennsylvania Supreme Court. The Smith Act appears 
in Title 18 of the United States Code, which Title codifies 
the federal criminal laws. Section 3231 of that Title 
provides: 


“TN ]othing in this title shall be held to take away 
or impair the jurisdiction of the courts of the several 
states under the laws thereof.” 


That declaration springs from the federal character of our 
Nation. It recognizes the fact that maintenance of order 
and fairness rests primarily with the States. The section 
was first enacted in 1825 and has appeared successively in 
the federal criminal laws since that time.’’ This Court has 
interpreted the section to mean that States may provide 
concurrent legislation in the absence of explicit congres- 
sional intent to the contrary. Sexton v. California, 189 
U. S. 319, 324-325. The majority’s position in this case 
cannot be reconciled with that clear authorization of 
Congress. 

The law stands against any advocacy of violence to 
change established governments. Freedom of speech 


10 The brief added, p. 31: “. . . the Attorney General of the United 
States recently informed the attorneys general of the several 
states . . . that a full measure of federal-state cooperation would be 
in the public interest. See New York Times, Sept. 15, 1955, p. 19.” 

114 Stat. 115, 122-123; 18 U. S. C. A. § 3231 (Historical and 
Revision Notes). 
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allows full play to the processes of reason. The state and 
national legislative bodies have legislated within consti- 
tutional limits so as to allow the widest participation by 
the law enforcement officers of the respective govern- 
ments. The individual States were not told that they 
are powerless to punish local acts of sedition, nomi- 
nally directed against the United States. Courts should 
not interfere. We would reverse the judgment of the 
Supreme Court of Pennsylvania. 
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The Board of Higher Educa- 
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of Appeals of New York. 


[April 9, 1956.] 


Mr. Justice Cuiark delivered the opinion of the Court. 


This appeal brings into question the constitutionality 
of § 903 of the Charter of the City of New York. That 
section provides that whenever an employee of the city 
utilizes the privilege against self-incrimination to avoid 
answering a question relating to his official conduct, “his 
term or tenure of office or employment shall terminate and 
such office or employment shall be vacant, and he shall not 
be eligible to election or appointment to any office or 
employment under the city or any agency.” * Appellant 


1 The full text of § 903 provides: 

“If any councilman or other officer or employee of the city shall, 
after lawful notice or process, wilfully refuse or fail to appear before 
any court or judge, any legislative committee, or any officer, board 
or body authorized to conduct any hearing or inquiry, or having 
appeared shall refuse to testify or to answer any question regarding 
the property, government or affairs of the city or of any county 
included within its territorial limits, or regarding the nomination, 
election, appointment or official conduct of any officer or employee 
of the city or of any such county, on the ground that his answer 
would tend to incriminate him, or shall refuse to waive immunity 
from prosecution on account of any such matter in relation to which 
he may be asked to testify upon any such hearing or inquiry, his 
term or tenure of office or employment shall terminate and such office 
or employment shall be vacant, and he shall not be eligible to election 
or appointment to any office or employment under the city or any 
agency.” 


wS4 
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Slochower invoked the privilege against’self-incrimination 
under the Fifth Amendment before an investigating com- 
mittee of the United States Senate, and was summarily 
discharged from his position as associate professor at 
Brooklyn College, an institution maintained by the City 
of New York. He now claims that the charter provision, 
as applied to him, violates both the Due Process and 
Privileges and Immunities Clauses of the Fourteenth 
Amendment. 

On September 24, 1952, the Internal Security Subcom- 
mittee of the Committee on the Judiciary of the United 
States Senate held open hearings in New York City. The 
investigation, conducted on a national scale, related to 
subversive influences in the American educational system. 
At the beginning of the hearings the chairman stated 
that education was primarily a state and local function, 
and therefore the inquiry would be limited to “considera- 
tions affecting national security, which are directly within 
the purview and authority of the subcommittee.” Pro- 
fessor Slochower, when called to testify, stated that he 
was not a member of the Communist Party, and indicated 
complete willingness to answer all questions about his 
associations or political beliefs since 1941. But he refused 
to answer questions concerning his membership during 
1940 and 1941 on the ground that his answers might tend 
to incriminate him. The Chairman of the Senate Sub- 
committee accepted Slochower’s claim as a valid assertion 
of an admitted constitutional right. 

It had been alleged that Slochower was a Communist in 
1941 in the testimony of one Bernard Grebanier before the 
Rapp-Coudert Committee of the New York Legislature. 
See Report of the Subcommittee of the Joint Legislative 
Committee to Investigate Procedures & Methods of Allo- 
cating State Moneys for Public School Purposes and 
Subversive Activities, Legislative Document (1942), 
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No. 49, State of New York, at 318. Slochower testified 
that he had appeared twice before the Rapp-Coudert 
Committee, and had subsequently testified before the 
Board of Faculty relating to thischarge. He also testified 
that he had answered questions at these hearings relating 
to his Communist affiliations in 1940 and 1941. 

Shortly after testifying before the Internal Security 
Subcommittee, Slochower was notified that he was sus- 
pended from his position at the College; three days later 
his position was declared vacant “pursuant to the pro- 
visions of Section 903 of the New York City Charter.” It 
appears that neither the Subcommittee nor Slochower was 
aware that his claim of privilege would ipso facto result 
in his discharge, and would bar him permanently from 
holding any position either in the city colleges or in the 
city government. 

Slochower had 27 years’ experience as a college teacher 
and was entitled to tenure under state law. McKinney’s 
New York Laws, Education Law, § 6206 (2). Under 
this statute, appellant may be discharged only for cause, 
and after notice, hearing, and appeal. § 6206(10). The 
Court of Appeals of New York, however, has authorita- 
tively interpreted § 903 to mean that “the assertion of 
the privilege against self incrimination is equivalent to a 
resignation.” Daniman v. Board of Education, 306 N.Y. 
532, 538. Dismissal under this provision is therefore 
automatic and there is no right to charges, notice, hearing, 
or opportunity to explain. 

The Supreme Court of New York, County of Kings, 
concluded that appellant’s behavior fell within the scope 
of § 903, and upheld its application here. 202 Mise. 915. 
The Appellate Division, 282 App. Div. 718, reported sub 
nom. Shlakman v. Board, and the Court of Appeals, 
reported sub nom. Daniman v. Board, supra, each by a 
divided court, affirmed. We noted probable jurisdiction, 
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348 U. 8. 935, because of the importance of the question 
presented.’ 

Slochower argues that § 903 abridges a privilege or 
immunity of a citizen of the United States since it in 
effect imposes a penalty on the exercise of a federally 
guaranteed right in a federal proceeding. It also violates 
due process, he argues, because the mere claim of privilege 
under the Fifth Amendment does not provide a reason- 
able basis for the State to terminate his employment. 
Appellee insists that no question of “privileges or immu- 
nities” was raised or passed on below, and therefore directs 
its argument solely to the proposition that § 903 does 
not operate in an arbitrary or capricious manner. We do 
not decide whether a claim under the “privileges or immu- 
nities” clause was considered below, since we conclude the 
summary dismissal of appellant in the circumstances of 
this case violates due process of law. 

The problem of balancing the State’s interest in the 
loyalty of those in its service with the traditional safe- 
guards of individual rights is a continuing one. To state 
that a person does not have a constitutional right to gov- 
ernment employment is only to say that he must comply 
with reasonable, lawful, and nondiscriminatory terms laid 
down by the proper authorities. Adler v. Board of Edu- 
cation, 342 U. 8. 485, upheld the New York Feinberg 
Law which authorized the public school authorities to 
dismiss employees who, after notice and hearing, were 
found to advocate the overthrow of the government by 


2 Thirteen other individuals brought suit for reinstatement after 
their dismissal for pleading the privilege against self-incrimination 
in the same federal investigation. We dismissed the appeal of these 
individuals “for want of a properly presented federal question.” 
Daniman v. Board, 348 U.S. 933. See Daniman v. Board, 307 N. Y. 
806, where the New York Court of Appeals declined to amend its 
remittitur to state that a federal question had been presented and 
passed on as to these appellants. 
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unlawful means, or who were unable to explain satisfac- 
torily membership in certain organizations found to have 
that aim.’ Likewise Garner v. Los Angeles Board, 341 
U. 8. 716, 720, upheld the right of the city to inquire of 
its employees as to “matters that may prove relevant to 
their fitness and suitability for the public service,” includ- 
ing their membership, past and present, in the Commu- 
nist Party or the Communist Political Association. There 
it was held that the city had power to discharge employees 
who refused to file an affidavit disclosing such information 
to the school authorities.‘ 

But in each of these cases it was emphasized that the 
State must conform to the requirements of due process. 
In Wieman v. Updegraff, 344 U. 8. 183, we struck down a 
so-called “loyalty oath” because it based employability 
solely on the fact of membership in certain organizations. 
We pointed out that membership itself may be innocent 
and held that the classification of innocent and guilty 
together was arbitrary.’ This case rests squarely on the 
proposition that “constitutional protection does extend to 
the public servant whose exclusion pursuant to a statute 
is patently arbitrary or discriminatory.” 344 U. S., at 
192. 

Here the Board in support of its position contends that 
only two possible inferences flow from appellant’s claim 
of self-incrimination: (1) that the answering of the ques- 
tion would tend to prove him guilty of a crime in some 


3 Mr. Justice Brack and Mr. Justice DovGias dissented. Mr. 
Justice FRANKFURTER dissented on grounds of standing and ripeness. 

*Mr. Justice Brack and Mr. Justice DovaGias dissented. Mr. 
Justice FRANKFURTER and Mr. Justice Burton concurred in this 
aspect of the case, but dissented from other portions of the decision 
in separate opinions. ' 

5 Mr. Justice Brack and Mr. Justice FRANKFURTER concurred 
in separate opinions in which Mr. Justice DovGtas joined. Mr. 
Justice Burton concurred in the result. 
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way connected with his official conduct; or (2) that in 
order to avoid answering the question he falsely invoked 
the privilege by stating that the answer would tend to 
incriminate him, and thus committed perjury. Either 
inference, it insists, is sufficient to justify the termination 
of his employment. The Court of Appeals, however, 
accepted the Committee’s determination that the privilege 
had been properly invoked and it further held that no 
inference of Communist Party membership could be 
drawn from such a refusal to testify. It found the statute 
to impose merely a condition on public employment and 
affirmed the summary action taken in the case. With this 
conclusion we cannot agree. 

At the outset we must condemn the practice of imput- 
ing a sinister meaning to the exercise of a person’s consti- 
tutional right under the Fifth Amendment. The right of 
an accused person to refuse to testify, which had been in 
England merely a rule of evidence, was so important 
to our forefathers that they raised it to the dignity of a 
constitutional enactment, and it has been recognized as 
“one of the most valuable prerogatives of the citizen.” 
Brown v. Walker, 161 U.S. 591, 610. We have reaffirmed 
our faith in this principle recently in Quinn v. United 
States, 349 U.S. 155. In Ullmann v. United States, de- 
cided last month, we scored the assumption that those 
who claim this privilege are either criminals or perjurers. 
The privilege against self-incrimination would be reduced 
to a hollow mockery if its exercise could be taken as 
equivalent either to a confession of guilt or a conclusive 
presumption of perjury. As we pointed out in Ullmann, 
a witness may have a reasonable fear of prosecution and 
yet be innocent of any wrongdoing. The privilege serves 
to protect the innocent who otherwise might be ensnared 
by ambiguous circumstances. See Griswold, The Fifth 
Amendment Today (1955). 


m5) 7 ut. 3 17 
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With this in mind, we consider the application of § 903. 
As interpreted and applied by the state courts it operates 
to discharge every city employee who invokes the Fifth 
Amendment. In practical effect the questions asked are 
taken as confessed and made the basis of the discharge. 
No consideration is given to such factors as the subject 
matter of the questions, remoteness of the period to which 
they are directed, or justification for exercise of the priv- 
ilege. It matters not whether the plea resulted from 
mistake, inadvertence or legal advice conscientiously 
given, whether wisely or unwisely. The heavy hand of 
the statute falls alike on all who exercise their constitu- 
tional privilege, the full enjoyment of which every person 
is entitled to receive. Such action falls squarely within 
the prohibition of Wieman v. Updegraff, supra. 

It is one thing for the city authorities themselves to 
inquire into Slochower’s fitness but quite another for his 
discharge to be based entirely on events occurring before 
a federal committe whose inquiry was announced as 
not directed at “the property, affairs, or government of 
the city, or . . . official conduct of city employees.” In 
this respect the present case differs materially from 
Garner, where the city was attempting to elicit informa- 
tion necessary to determine the qualifications of its em- 
ployees. Here, the Board had possessed the pertinent 
information for 12 years, and the questions which 
Professor Slochower refused to answer were admittedly 
asked for a purpose wholly unrelated to his college func- 
tions. On such a record the Board cannot claim that its 
action was part of a bona fide attempt to gain needed and 
relevant information. 

Without attacking Professor Slochower’s qualification 
for his position in any manner, and apparently with full 
knowledge of the testimony he had given some 12 years 
before at the state committee hearing, the Board seized 
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upon his claim of privilege before the federal committee 
and converted it through the use of § 903 into a conclusive 
presumption of guilt. Since no inference of guilt was 
possible from the claim before the federal committee, 
the discharge falls of its own weight as wholly without 
support. There has not been the “protection of the indi- 
vidual from arbitrary action” which Mr. Justice Cardozo 
characterized as the very essence of due process. Ohio 
Bell Telephone Co. v. Commission, 301 U. 8. 292, 302. 

This is not to say that Slochower has a constitutional 
right to be an associate professor of German at Brooklyn 
College. The State has broad powers in the selection 
and discharge of its employees, and it may be that proper 
inquiry would show Slochower’s continued employment 
to be inconsistent with a real interest in the State. But 
there has been no such inquiry here. We hold that the 
summary dismissal of appellant violates due process of 
law. 

The judgment is reversed and the cause is remanded for 
further proceedings not inconsistent with this opinion. 


Reversed and remanded. 


Mr. Justice Buack and Mr. Justice Dovatas join the 
Court’s judgment and opinion, but also adhere to the 
views expressed in their dissents in Adler v. Board of 
Education, and Garner v. Los Angeles Board, supra, and 
to their concurrences in Wieman v. Updegraff, supra. 
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of Appeals of New York. 


[April 9, 1956.] 


Mr. Justice REED, with whom Mr. Justice BurTON 
and Mr. Justice MINTON join, dissenting. 


In reliance upon the Due Process Clause of our Con- 
stitution, the Court strikes deep into the authority of 
New York to protect its local governmental institutions 
from influences of officials whose conduct does not meet 
the declared state standards for employment. This New 
York City Charter, § 903, adopted in 1938, was designed 
to eliminate from public employment individuals who 
refused to answer legally authorized inquiries as to the 
“official conduct of any officer or employee of the city . . . 
on the ground that his answer would tend to incriminate 
him.” Its provisions, as applicable to Professor Slochower 
and others, have been upheld by the Court of Appeals 
of New York under multipronged state grounds of attack 
in the instances where he and other city teachers of New 
York have sought to bar their removal from their 
positions.’ 


1 Matter of Daniman v. Board of Education, Matter of Shlakman 
v. Board of Higher Education, 306 N. Y. 532. 

“In this court we are all agreed that the Communist party is a 
continuing conspiracy against our Government. ... We are also 
all in agreement that an inquiry into past or present membership 
in the Communist party is an inquiry regarding the official conduct 
of an officer or employee of the City of New York. Loyalty to our 
Government goes to the very heart of official conduct in service 
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The sole reliance of this Court for reversal of the New 
York Court of Appeals is that § 903, as here applied, vio- 
lates the Due Process Clause of the Fourteenth Amend- 
ment to the Federal Constitution. The Court of Appeals 
amended its remittitur to show that it held federal due 
process was not violated. In view of the conclusions of 
the Court of Appeals we need deal only with that problem. 
The Court of Appeals has exclusive power to determine 
the reach of its own statute. 

The Court finds it a denial of due process to discharge 
an employee merely because he relied upon “the Fifth 
Amendment plea of self-incrimination to avoid answering 
questions which he would be otherwise required to answer. 
We assert the contrary—the city does have reasonable 
ground to require its employees either to give evidence 
regarding facts of official conduct within their knowledge 
or to give up the positions they hold. Petitioners never 
contended that error or inadvertence led them to refuse 
to answer. Their contention is set out in the margin 
below.’ Discharges under § 903 do not depend upon any 


rendered in all branches of Government. ... Communism is 
opposed to such loyalty. ... Internal security affects local as well 
as National Governments.” Jd., at 540-541. The majority decided 
§ 903 was applicable to a “hearing before a Federal legislative com- 
mittee” and that this appellant was an employee of the city. I/d., 
at 541. 

2 Appellant’s petition to the Supreme Court of the State of New 
York stated in pertinent part as follows: 

“9. Petitioners answered some and refused to answer others of the 
questions referred to in paragraph 8 on various and numerous 
grounds, including the ground that the Subcommittee had not juris- 
diction to inquire into such matters, the ground that the First 
Amendment to the Constitution of the United States forbade such 
inquiry, the ground that the procedures of the Subcommittee violated 
their rights under the Fifth Amendment to the Constitution of the 
United States and that they could not be required under the Fifth 
Amendment to answer such questions, and on other grounds. The 
Subcommittee acquiesced in the refusal of petitioners to answer such 
questions.” 
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conclusion as to the guilt of the employee of some crime 
that might be disclosed by his testimony or as to his guilt 
of perjury, if really there was no prosecution to fear. We 
disagree with the Court’s assumption that § 903 as a prac- 
tical matter takes the questions asked as confessed. 
Cities, like other employers, may reasonably conclude that 
a refusal to furnish appropriate information is enough to 
justify discharge. Legally authorized bodies have a right 
to demand that citizens furnish facts pertinent to official 
inquiries. The duty to respond may be refused for 
personal protection against prosecution only, but such 
avoidance of public duty to furnish information can prop- 
erly be considered to stamp the employee as a person unfit 
to hold certain official positions. Such a conclusion is 
reinforced when the claimant for protection has the role of 
instructor to youth. The fact that the witness has a right 
to plead the privilege against self-incrimination protects 
him against prosecution but not against the loss of his 
job. 

The Court may intend merely to hold that since the 
facts of Slochower’s alleged Communist affiliations prior 
to 1941 were known to the Board before the federal claim, 
and since the inquiries of the Committee were asked for 
a purpose unrelated to his college functions, therefore it 
was a denial of due process to vacate his office. If so, 
its conclusion is likewise, we think, erroneous. We agree 
that this case is not like Garner v. Los Angeles Board, 
341 U. 8. 716, an attempt to elicit information about 
professional qualifications. But § 903 is directed at the 
propriety of employing a man who refuses to give needed 
information to appropriate public bodies. 


* Cf. Ullmann v. United States, No. 58 this Term, slip op., p. 16: 
“For the history of the privilege establishes not only that it is not to 
be interpreted literally, but also that its sole concern is, as its name 
indicates, with the danger to a witness forced to give testimony lead- 
ing to the infliction of ‘penalties affixed to the criminal acts... .’” 
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Consideration of the meaning of “due process” under 
the Fourteenth Amendment supports our position that 
§ 903 of the City Charter does not violate that concept. 
For this Court to hold that state action in the field of 
its unchallenged powers violates the due process of the 
Federal Constitution requires far more than mere dis- 
agreement with the legal conclusions of state courts. To 
require, as the Court does, that New York stay its hand in 
discharging a teacher whom the city deems unworthy to 
occupy a chair in its Brooklyn College, demands that this 
Court say, if it follows our prior cases, that the action of 
the Board in declaring Professor Slochower’s position 
vacant was inconsistent with the fundamental principles 
of liberty and justice which lie at the base of all our civil 
and political institutions.‘ A denial of due process is “a 
practice repugnant to the conscience of mankind.” ® 
Surely no such situation exists here. 

Those charged with educational duties in a State bear 
heavy responsibilities. Only a few years ago in Adler v. 
Board of Education, 342 U. S. 485, we upheld against 
three dissents the Feinberg Law of New York making 
ineligible for employment as a teacher in any public 
school a member of any subversive organization, if he 
knew its purpose. The argument that the “fact found 
bears no relation to the fact presumed,” 2. e., “disqualifica- 
tion for employment” was rejected. There also the 
contention was denial of due process. We said: 


“A teacher works in a sensitive area in a schoolroom. 
There he shapes the attitude of young minds towards 
the society in which they live. In this, the state 
has a vital concern. It must preserve the integrity 


* Hebert v. Louisiana, 272 U. S. 312, 316. Cf. Twining v. New 
Jersey, 211 U.S. 78, 100. 

5 Palko v. Connecticut, 302 U. 8S. 319, 323, 325, 326. Cf. Francis 
v. Resweber, 329 U. 8. 459, 463; Adamson v. California, 332 U. 8. 
46, 53. 
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of the schools. That the school authorities have the 
right and the duty to screen the officials, teachers, 
and employees as to their fitness to maintain the 
integrity of the schools as a part of ordered society, 
cannot be doubted. One’s associates, past and pres- 
ent, as well as one’s conduct, may properly be con- 
sidered in determining fitness and loyalty.” IJd., at 
493. 


A great American university has declared that members 
of its faculty who invoked the Fifth Amendment before 
committees of Congress were guilty of “misconduct” 
though not grave enough to justify dismissal.° Numerous 
other colleges and universities have treated the plea of 
the Fifth Amendment as a justification for dismissal of 
faculty members.’ When educational institutions them- 
selves feel the impropriety of reserving full disclosure of 


642 American Association of University Professors Bulletin 96. 
Compare The Rights and Responsibilities of Universities and their 
Faculties, Association of American Universities, March 24, 1953, III: 

“As in all acts of association, the professor accepts conventions 
which become morally binding. Above all, he owes his colleagues 
in the university complete candor and perfect integrity, precluding 
any kind of clandestine or conspiratorial activities. He owes equal 
candor to the public. If he is called upon to answer for his convictions 
it is his duty as a citizen to speak out. It is even more definitely 
his duty as a professor. Refusal to do so, on whatever legal grounds, 
cannot fail to reflect upon a profession that claims for itself the 
fullest freedom to speak and the maximum protection of that freedom 
available in our society. In this respect, invocation of the Fifth 
Amendment places upon a professor a heavy burden of proof of his 
fitness to hold a teaching position and lays upon his university an 
obligation to reexamine his qualifications for membership in its 
society. 


‘ 


‘.. . When the powers of legislative inquiry are abused, the 
remedy does not lie in noncooperation or defiance; it is to be sought 
through the normal channels of informed public opinion.” 

742 American Assn. of University Professors Bulletin 61-94. 
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facts from duly authorized official investigations, can we 
properly say a city cannot protect itself against such 
conduct by its teachers? 

The New York rule is not the patently arbitrary and 
discriminatory statute of Wieman v. Updegraff, 344 U. S. 
183. There “a state servant may have joined a pro- 
scribed organization unaware of its activities or purposes.”’ 
P.190. This Court unanimously condemned as arbitrary 
the requirement of an oath that covered both innocent 
and knowing membership without distinction. A dif- 
ferent situation exists here. Section 903 was included in 
the Seabury Report to help in the elimination of graft 
and corruption.* Numerous employees had refused to 
testify as to criminal acts on the ground of self-incrimina- 
tion. New York decided it did not want that kind of 
public employees. We think New York had that right. 
We would affirm the judgment of the Court of Appeals. 


8In the Matter of the Investigation of the Departments of the 
Government of the City of New York, Final Report by Samuel 
Seabury, December 27, 1932, pp. 9-10. 
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Harry Slochower, Appellant, 
v. 
The Board of Higher Educa- 
tion of The City of New 
York. 


On Appeal From the Court 
of Appeals of New York. 


[April 9, 1956.] 


Mr. Justice Haran, dissenting. 


I dissent because I think the Court has misconceived 
the nature of § 903 as construed and applied by the New 
York Court of Appeals, and has unduly circumscribed 
the power of the State to ensure the qualifications of its 
teachers. 

As I understand Mr. Justice Ciark’s opinion, the 
Court regards § 903 as raising some sort of presumption 
of guilt from Dr. Slochower’s claim of privilege. That 
is not the way the Court of Appeals construed the statute. 
On the contrary, that Court said: “we do not presume, 
of course, that these petitioners [one of whom was Dr. 
Slochower] by their action have shown cause to be dis- 
charged under the Feinberg Law (L. 1949, ch. 360) since 
no inference of membership in the Communist Party may 
be drawn from the assertion of one’s privilege against 
self incrimination.”* Since § 903 is inoperative if even 
incriminating answers are given, it is apparent that it 
is the exercise of the privilege itself which is the basis 
for the discharge, quite apart from any inference of guilt. 
Thus the Court of Appeals could say that “The assertion 
of the privilege against self-incrimination is equivalent 
to a resignation.”* It is also clear that the Board of 

1306 N. Y. 532, 538. 

2 [bid. 


POS 
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Education’s discharge of Dr. Slochower was on this same 
premise. The question this case presents, therefore, is 
not whether any inferences can constitutionally be drawn 
from a claim of privilege, but whether a State violates 
due process when it makes a claim of privilege grounds 
for discharge. 

In effect, what New York has done is to say that it 
will not employ teachers who refuse to cooperate with 
publie authorities when asked questions relating to offi- 
cial conduct. Does such a statute bear a reasonable 
relation to New York’s interest in ensuring the qualifica- 
tions of its teachers? The majority seems to decide that 
it does not. This Court has already held, however, that 
a State may properly make knowing membership in an 
organization dedicated to the overthrow of the govern- 
ment by force a ground for disqualification from public 
school teaching. Adler v. Board of Education, 342 U.S. 
485. A requirement that public school teachers shall 
furnish information as to their past or present member- 
ship in the Communist Party is a relevant step in the 
implementation of such a state policy, and a teacher may 
be discharged for refusing to comply with that require- 
ment. Garner v. Los Angeles Board, 341 U. 8. 716. 
Moreover, I think that a State may justifiably consider 
that teachers who refuse to answer questions concerning 
their official conduct are no longer qualified for public 
school teaching, on the ground that their refusal to answer 
jeopardizes the confidence that the public should have in 
its school system. On either view of the statute, I think 
Dr. Slochower’s discharge did not violate due process. 

It makes no difference that the question which Dr. 
Slochower refused to answer was put to him by a federal 
rather than a state body. The authority of the sub- 
committee to ask the question is not controverted. While 
as an original matter I would be doubtful whether § 903 
was intended to apply to federal investigations, the Court 
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of Appeals has ruled otherwise, and its interpretation is 
binding on us. Dr. Slochower cannot discriminate be- 
tween forums in deciding whether or not to answer a 
proper and relevant question, if the State requires him to 
answer before every lawfully constituted body. Here, 
the information sought to be elicited from Dr. Slochower 
could have been considered by state authorities in review- 
ing Dr. Slochower’s qualifications, and the effect of his 
claim of privilege on the public confidence in its school 
system was at least as great as it would have been had his 
refusal to answer been before a state legislative committee. 

There is some evidence that Dr. Slochower had already 
answered, before a state committee, the same question 
which he refused to answer before the congressional sub- 
committee. Even assuming that New York already had 
the information, I cannot see how that would prevent 
New York from constitutionally applying § 903 to this 
claim of privilege. Apart from other considerations, who 
can tell whether Dr. Slochower would have answered the 
question the same way as he had before? 

On this record I would affirm the decision of the Court 
of Appeals. A different question would be presented 
under the Privileges and Immunities Clause of the Four- 
teenth Amendment. But that question was not raised 
below, and is therefore not open here. Dewey v. Des 
Moines, 173 U. 8. 193. 


‘At the Senate subcommittee hearing, in response to Senator 
Ferguson's inquiry whether or not Dr. Slochower had “ever” an- 
swered a question concerning Communist Party membership in 1940 
or 1941, Dr. Slochower replied: “Yes, I did answer it.” 
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Kendrick M. Cole, On Writ of Certiorari to the 


Petitioner, United States Court of 
v, Appeals for the District 
Philip Young et al. of Columbia Circuit. 


[June 11, 1956.] 


Mr. Justice Haran delivered the opinion of the 
Court. 


This case presents the question of the meaning of the 
term “national security” as used in the Act of August 26, 
1950, giving to the heads of certain departments and 
agencies of the Government summary suspension and 
unreviewable dismissal powers over their civilian em- 
ployees, when deemed necessary “in the interest of the 
national security of the United States.” ’ 


1§1. “Notwithstanding the provisions of section 6 of the Act of 
August 24, 1912 (37 Stat. 555), as amended (5 USC 652), or the 
provisions of any other law, the Secretary of State; Secretary of 
Commerce; Attorney General; the Secretary of Defense; the Sec- 
retary of the Army; the Secretary of the Navy; the Secretary of 
the Air Force; the Secretary of the Treasury; Atomic Energy Com- 
mission; the Chairman, National Security Resources Board; or the 
Director, National Advisory Committee for Aeronautics, may, in his 
absolute discretion and when deemed necessary in the interest of 
national security, suspend, without pay, any civilian officer or em- 
ployee of the Department of State (including the Foreign Service 
of the United States), Department of Commerce, Department of 
Justice, Department of Defense, Department of the Army, Depart- 
ment of the Navy, Department of the Air Force, Coast Guard, 
Atomic Energy Commission, National Security Resources Board, or 
National Advisory Committee for Aeronautics, respectively, or of 
their several field services: Provided, That to the extent that such 
agency head determines that the interests of the national security 
permit, the employee concerned shall be notified of the reasons for 
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Petitioner, a preference-eligible veteran under § 2 of 
the Veterans’ Preference Act of 1944, 58 Stat. 387, as 
amended, 5 U.S. C. § 851, held a position in the classified 
civil service as a food and drug inspector for the New York 
District of the Food and Drug Administration, Depart- 


his suspension and within thirty days after such notification any 
such person shall have an opportunity to submit any statements or 
affidavits to the official designated by the head of the agency con- 
cerned to show why he should be reinstated or restored to duty. 
The agency head concerned may, following such investigation and 
review as he deems necessary, terminate the employment of such 
suspended civilian officer or employee whenever he shall determine 
such termination necessary or advisable in the interest of the national 
security of the United States, and such determination by the agency 
head concerned shall be conclusive and final: Provided further, That 
any employee having a permanent or indefinite appointment, and 
having completed his probationary or trial period, who is a citizen 
of the United States whose employment is suspended under the 
authority of this Act, shall be given after his suspension and before 
his employment is terminated under the authority of this Act, (1) a 
written statement within thirty days after his suspension of the 
charges against him, which shall be subject to amendment within 
thirty days thereafter and which shall be stated as specifically as 
security considerations permit; (2) an opportunity within thirty 
days thereafter (plus an additional thirty days if the charges are 
amended) to answer such charges and to submit affidavits; (3) a 
hearing, at the employee’s request, by a duly constituted agency 
authority for this purpose; (4) a review of his case by the agency 
head, or some official designated by him, before a decision adverse 
to the employee is made final; and (5) a written statement of the 
decision of the agency head: Provided further, That any person 
whose employment is so suspended or terminated under the authority 
of this Act may, in the discretion of the agency head concerned, be 
reinstated or restored to duty, and if so reinstated or restored shall 
be allowed compensation for all or any part of the period of such 
suspension or termination in an amount not to exceed the difference 
between the amount such person would normally have earned during 
the period of such suspension or termination, at the rate he was 
receiving on the date of suspension or termination, as appropriate, 
and the interim net earnings of such person: Provided further, That 
the termination of employment herein provided shall not affect the 
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ment of Health, Education, and Welfare. In November 
1953 he was suspended without pay from his position 
pending investigation to determine whether his employ- 
ment should be terminated. He was given a written 
statement of charges alleging that he had “a close asso- 
ciation with individuals reliably reported to be Commu- 
nists” and that he had maintained a “sympathetic asso- 
ciation” with, had contributed funds and services to, and 
had attended social gatherings of an allegedly subversive 
organization. 

Although afforded an opportunity to do so, petitioner 
declined to answer the charges or to request a hearing, as 
he had the right to do. Thereafter the Secretary of the 
Department of Health, Education, and Welfare, after “a 
study of all the documents in [petitioner’s] case,’ deter- 
mined that petitioner’s continued employment was not 
“clearly consistent with the interests of national secu- 
rity” and ordered the termination of his employment. 
Petitioner appealed his discharge to the Civil Service 
Commission, which declined to accept the appeal on the 
ground that the Veterans’ Preference Act, under which 


right of such officer or employee to seek or accept employment in 
any other department or agency of the Government: Provided 
further, That the head of any department or agency considering the 
appointment of any person whose employment has been terminated 
under the provisions of this Act may make such appointment only 
after consultation with the Civil Service Commission, which agency 
shall have the authority at the written request of either the head of 
such agency or such employee to determine whether any such person 
is eligible for employment by any other agency or department of 
the Government. 


“Sec. 3. The provisions of this Act shall apply to such other de- 
partments and agencies of the Government as the President may, 
from time to time, deem necessary in the best interests of national 
security. If any departments or agencies are included by the Presi- 
dent, he shall so report to the Committees on the Armed Services of 
the Congress.” 64 Stat. 476, 5 U.S. C. §§ 22-1, 22-3. 
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petitioner claimed the right of appeal, was inapplicable 
to such discharges. 

Petitioner thereafter brought an action in the District 
Court for the District of Columbia seeking a declaratory 
judgment that his discharge was invalid and that the 
Civil Service Commission had improperly refused to 
entertain his appeal, and an order requiring his reinstate- 
ment in his former position. The District Court granted 
the respondents’ motion for judgment on the pleadings 
and dismissed the complaint. 125 F. Supp. 284. The 
Court of Appeals, with one judge dissenting, affirmed. 
226 F. 2d 337. Because of the importance of the ques- 
tions involved in the field of Government employment, 
we granted certiorari. 350 U.S. 900. 

Section 14 of the Veterans’ Preference Act, 58 Stat. 
390, as amended, 5 U. S. C. § 863, provides that prefer- 
ence eligibles may be discharged only “for such cause as 
will promote the efficiency of the service’ and, among 
other procedural rights, “shall have the right of appeal 
to the Civil Service Commission,” whose decision is made 
binding on the employing agency. Respondents concede 
that petitioner’s discharge was invalid if that Act is con- 
trolling. They contend, however, as was held by the 
courts below, that petitioner’s discharge was authorized 
by the Act of August 26, 1950, supra, which eliminates 
the right of appeal to the Civil Service Commission. 
Thus the sole question for decision is whether petitioner’s 
discharge was authorized by the 1950 Act. 

The 1950 Act provides in material part that notwith- 
standing any other personnel laws the head of any agency 
to which the Act applies 


“may, in his absolute discretion and when deemed 
necessary in the interest of national security, sus- 
pend, without pay, any civilian officer or employee 
of [his agency] .... The agency head concerned 
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may, following such investigation and review as he 
deems necessary, terminate the employment of such 
suspended civilian officer or employee whenever he 
shall determine such termination necessary or ad- 
visable in the interest of the national security of the 
United States, and such determination by the agency 
head concerned shall be conclusive and final: ... .” 


The Act was expressly made applicable only to the De- 
partments of State, Commerce, Justice, Defense, Army, 
Navy, and Air Force, the Coast Guard, the Atomic Energy 
Commission, the National Security Resources Board, and 
the National Advisory Committee for Aeronautics. Sec- 
tion 3 of the Act provides, however, that the Act may be 
extended “to such other departments and agencies of the 
Government as the President may, from time to time, 
deem necessary in the best interests of national security,” 
and the President has extended the Act under this author- 
ity “to all other departments and agencies of the Govern- 
ment.” * While the validity of this extension of the Act 
depends upon questions which are in many respects com- 
mon to those determining the validity of the Secretary’s 
exercise of the authority thereby extended to her,’ we will 
restrict our consideration to the latter issue and assume, 
for purposes of this decision, that the Act has validly been 
extended to apply to the Department of Health, Educa- 
tion, and Welfare. 

The Act authorizes dismissals only upon a determina- 
tion by the Secretary that the dismissal is “necessary or 
advisable in the interest of the national security.” That 
determination requires an evaluation of the risk of injury 


2§1, Exec. Order No. 10450, 18 Fed. Reg. 2489, set forth in the 
Appendix, infra. 

8 Secretary Folsom, the present Secretary of the Department of 
Health, Education, and Welfare, has been substituted as respondent 
for the former Secretary Hobby. 


H5505 O—jT—pt. 2 


1s 











306 LIMITATION OF APPELLATE JURISDICTION 


to the “national security” that the employee’s retention 
would create, which in turn would seem necessarily to be 
a function not only of the character of the employee and 
the likelihood of his misconducting himself, but also of 
the nature of the position he occupies and its relationship 
to the “national security.” That is, it must be deter- 
mined whether the position is one in which the employee’s 
misconduct would affect the “national security.” That of 
course would not be necessary if “national security” were 
used in the Act in a sense so broad as to be involved in all 
activities of the Government, for then the relationship to 
the “national security” would follow from the very fact of 
employment. For the reasons set forth below, however, 
we conclude (1) that the term “national security” is used 
in the Act in a definite and limited sense and relates only 
to those activities which are directly concerned with the 
Nation’s safety, as distinguished from the general wel- 
fare; and (2) that no determination has been made that 
petitioner’s position was affected with the “national secu- 
rity” as that term is used in the Act. It follows that his 
dismissal was not authorized by the 1950 Act and hence 
violated the Veterans’ Preference Act. 


I. 


In interpreting the 1950 Act, it is important to note 
that that Act is not the only, nor even the primary, source 
of authority to dismiss Government employees. The 
general personnel laws, the Lloyd-LaFollete* and Vet- 
erans’ Preference Acts, authorize dismissals for “such 
cause as will promote the efficiency of the service,” and 
the ground which we conclude was the basis for peti- 
tioner’s discharge here—a reasonable doubt as to his 
loyalty—was recognized as a “cause” for dismissal under 


S 


*§6, 37 Stat. 555, as amended, 5 U. S. C. 
5§ 14, 58 Stat. 390, as amended, 5 U. S. C. 
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those procedures as early as 1942.° Indeed, the Presi- 
dent’s so-called Loyalty Program, Exec. Order No. 9835, 
12 Fed. Reg. 1935, which prescribed an absolute standard 
of loyalty to be met by all employees regardless of posi- 
tion, had been established pursuant to that general au- 
thority three years prior to the 1950 Act and remained in 
effect for nearly three years after its passage.’ Thus there 
was no want of substantive authority to dismiss em- 
ployees on loyalty grounds, and the question for decision 
here is not whether an employee can be dismissed on such 
grounds but only the extent to which the summary pro- 
cedures authorized by the 1950 Act are available in such 
a case. 

As noted above, the issue turns on the meaning of 
“national security” as used in the Act. While that term 
is not defined in the Act, we think it clear from the statute 
as a whole that that term was intended to comprehend 
only those activities of the Government that are di- 
rectly concerned with the protection of the Nation from 
internal subversion or foreign aggression, and not those 
which contribute to the strength of the Nation only 
through their impact on the general welfare. 

Virtually conclusive of this narrow meaning of “na- 
tional security” is the fact that had Congress intended 
the term in a sense broad enough to include all activities 
of the Government, it would have granted the power to 
terminate employment “in the interest of the national 
security” to all agencies of the Government. Instead, 
Congress specified 11 named agencies to which the Act 
should apply, the character of which reveals, without 
doubt, a purpose to single out those agencies which 


6 Civil Service War Regulations, § 18.2 (c)(7), September 26, 1942. 

7 Emplovees dismissed under the Loyalty Program were entitled 
to review by the Civil Service Commission’s Loyalty Review Board, 
thus satisfying the requirements of § 14 of the Veterans’ Preference 
Act. See Kutcher v. Gray. 199 F. 2d 783 (C. A. D.C. Cir.). 
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are directly concerned with the national defense and 
which have custody over information the compromise of 
which might endanger the country’s security, the so- 
called “sensitive” agencies. Thus, of the 11 named 
agencies, 8 are concerned with military operations or 
weapons development, and the other 3, with international 
relations, internal security, and the stock-piling of stra- 
tegic materials. Nor is this conclusion vitiated by the 
grant of authority to the President, in § 3 of the Act, to 
extend the Act to such other agencies as he “may, from 
time to time, deem necessary in the best interests of 
national security.” Rather, the character of the named 
agencies indicates the character of the determination 
required to be made to effect such an extension. Aware 
of the difficulties of attempting an exclusive enumera- 
tion and of the undesirability of a rigid classification in 
the face of changing circumstances, Congress simply 
enumerated those agencies which it determined to be 
affected with the “national security” and authorized the 
President, by making a similar determination, to add 
any other agencies which were, or became, “sensitive.” 
That it was contemplated that this power would be exer- 
cised “from time to time” confirms the purpose to allow 
for changing circumstances and to require a selective 
judgment, necessarily implying that the standard to be 
applied is a less than all-inclusive one. 

The limitation of the Act to the enumerated agencies 
is particularly significant in the light of the fact that 
Exec. Order No. 9835, establishing the Loyalty Program, 
was in full effect at the time of the consideration and 
passage of the Act. In that Order, the President had ex- 
pressed his view that it was of “vital importance” that all 
employees of the Government be of “complete and 
unswerving loyalty” and had prescribed a minimum loy- 
alty standard to be applied to all employees under the 
normal civil service procedures. Had Congress consid- 
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ered the objective of insuring the “unswerving loyalty” 
of all employees, regardless of position, as a matter of 
“national security” to be effectuated by the summary pro- 
cedures authorized by the Act, rather than simply a de- 
sirable personnel policy to be implemented under the 
normal civil service procedures, it surely would not have 
limited the Act to selected agencies. Presumably, there- 
fore, Congress, meant something more by the “in- 
terest of the national security” than the general interest 
the Nation has in the loyalty of even ‘“nonsensitive” 
employees. 

We can find no justification for rejecting this implica- 
tion of the limited purpose of the Act or for inferring the 
unlimited power contended for by the Government. 
Where applicable, the Act authorizes the agency head 
summarily to suspend an employee pending investiga- 
tion and, after charges and a hearing, finally to terminate 
his employment, such termination not being subject to 
appeal. There is an obvious justification for the sum- 
mary suspension power where the employee occupies a 
“sensitive” position in which he could cause serious 
damage to the national security during the delay inci- 
dent to an investigation and the preparation of charges. 
Likewise there is a reasonable basis for the view that an 
agency head who must bear the responsibility for the pro- 
tection of classified information committed to his custody 
should have the final say in deciding whether to repose 
his trust in an employee who has access to such informa- 
tion. On the other hand, it is difficult to justify sum- 
mary suspensions and unreviewable dismissals on loyalty 
grounds of employees who are not in “sensitive” positions 
and who are thus not situated where they could bring 
about any discernible adverse effects on the Nation’s secu- 
rity. In the absence of an immediate threat of harm to 
the “national security,” the normal dismissal procedures 
seem fully adequate and the justification for summary 
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powers disappears. Indeed, in view of the stigma at- 
tached to persons dismissed on loyalty grounds, the need 
for procedural safeguards seems even greater than in other 
cases, and we will not lightly assume that Congress in- 
tended to take away those safeguards in the absence of 
some overriding necessity, such as exists in the case of 
employees handling defense secrets. 

The 1950 Act itself reflects Congress’ concern for the 
procedural rights of employees and its desire to limit the 
unreviewable dismissal power to the minimum scope 
necessary to the purpose of protecting activities affected 
with the “national security.”” A proviso to § 1 of the Act 
provides that a dismissal by one agency under the power 
granted by the Act “shall not affect the right of such 
officer or employee to seek or accept employment in any 
other department or agency of the Government” if the 
Civil Service Commission determines that the employee 
is eligible for such other employment. That is, the 
unreviewable dismissal power was to be used only for the 
limited purpose of removing the employee from the 
position in which his presence had been determined to 
endanger the “national security”; it could affect his right 
to employment in other agencies only if the Civil Service 
Commission, after review, refused to clear him for such 
employment. This effort to preserve the employee's pro- 
cedural rights to the maximum extent possible hardly 
seems consistent with an intent to define the scope of the 
dismissal power in terms of the indefinite and virtually 
unlimited meaning for which the respondents contend. 

Moreover, if Congress intended the term to have such 
a broad meaning that all positions in the Government 
could be said to be affected with the “national security,” 
the result would be that the 1950 Act, though in form but 
an exception to the general personnel laws, could be 
utilized effectively to supersede those laws. For why 
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could it not be said that national security in that sense 
requires not merely loyal and trustworthy employees but 
also those that are industrious and efficient? The rela- 
tionship of the job to the national security being the 
same, its demonstrated inadequate performance because 
of inefficiency or incompetence would seem to present a 
surer threat to national security, in the sense of the gen- 
eral welfare, than a mere doubt as to the employee’s 
loyalty. 

Finally, the conclusion we draw from the face of the 
Act that “national security” was used in a limited and 
definite sense is amply supported by the legislative 
history of the Act. 

In the first place, it was constantly emphasized that 
the bill, first introduced as S. 1561 in the 80th Congress 
and passed as H. R. 7439 in the 81st Congress, was 
intended to apply, or be extended, only to “sensitive” 
agencies, a term used to imply a close and immediate 
concern with the defense of the Nation.* Thus the 
Senate Committee on Armed Services, in reporting out 
S. 1561, stated: 


“The bill provides authority to terminate employ- 
ment of indiscreet or disloyal employees who are 


* Congress’ reluctance to extend such powers to all agencies of the 
yovernment is also indicated by the prior legislation. At various 
times since 1942, similar summary dismissal statutes, of limited 
duration, had been enacted, but these had been limited to the ob- 
viously “sensitive” military departments, 56 Stat. 1053, 63 Stat. 987, 
and the State Department, 60 Stat. 458. The 1950 Act, introduced 
at the request of the Department of Defense, was designed to make 
the authority permanent, include several other “sensitive” agencies, 
and afford greater flexibility by permitting the President to extend 
the Act to other agencies which became “sensitive.” H. R. Rep. 
No. 2330, 81st Cong., 2d Sess., p. 3; S. Rep. No. 1155, 80th Cong., 
2d Sess., p. 4. 
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employed in areas of the Government which are 
sensitive from the standpoint of national security. 


“Section 3 will permit] the President to deter- 
mine additional sensitive areas and include such 
areas in the scope of the authorities contained in this 
bill. 


“Insofar as the [addition of § 3] is concerned, it 
was recognized by all witnesses that there-were other 
sensitive areas within the various departments of the 
Government which are now, or might in the future 
become, deeply involved in national security... . 
In view . . . of the fact that there are now and will 
be in the future other sensitive areas of equal 
importance to the national security, it is believed 
that the President should have authority to make a 
finding concerning such areas and by Executive 
action place those areas under the authorities con- 
tained in this act.” ® 


The House Committee on Post Office and Civil Service 
reported that “The provisions of the bill extend only to 
departments and agencies which are concerned with vital 
matters affecting the national security of our Nation.” ’° 
The committee reports on H. R. 7439 in the next Con- 
gress similarly referred to the bill as granting the dismis- 
sal power only to the heads of the “sensitive” agencies." 
While these references relate primarily to the agencies to 
be covered by the Act, rather than to the exercise of the 
power within an agency, the standard for both is the 
same—in the “interests of the national security’”—and 


®S. Rep. No. 1155, 80th Cong., 2d Sess., pp. 2-4. 

1 H.R. Rep. No. 2264, 80th Cong., 2d Sess., p. 2. 

1H. R. Rep. No. 2330, 81st Cong., 2d Sess., pp. 2-5; S. Rep. 
No. 2158, 81st Cong., 2d Sess., p. 2. 
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the statements thus clearly indicate the restricted sense 
in which “national security” was used. In short, “na- 
tional security” is affected only by “sensitive’’ activities. 

Secondly, the history makes clear that the Act was 
intended to authorize the suspension and dismissal only 
of persons in sensitive positions. Throughout the hear- 
ings, committee reports, and debates, the bill was de- 
scribed as being designed to provide for the dismissal of 
“security risks.” ‘* In turn, the examples given of what 
might be a “security risk” always entailed employees 
having access to classified materials; they were security 
risks because of the risk they posed of intentional or inad- 
vertent disclosure of confidential information.’® Mr. 
Larkin, a representative of the Department of Defense, 
which Department had requested and drafted the bill, 
made this consideration more explicit: 


“They are security risks because of their access to 
confidential and classified material. ... But if 
they do not have classified material, why, there is no 
notion that they are security risks to the United 
States. They are security risks to the extent of hav- 
ing access to classified material.” * 


12 EF. g., S. Rep. No. 2158, 81st Cong., 2d Sess., p. 2: “The purpose 
of the bill is to increase the authority of the heads of Government 
departments engaged in sensitive activities to summarily suspend 
employees considered to be bad security risks ... .” 

13 For example, Mr. Murray, the Chairman of the Committee on 
Post Office and Civil Service, which had reported the bill, gave the 
following illustration of the purpose of the bill in opening the debate 
in the House: “For instance, an employee who is working in some 
highly sensitive agency doing very confidential, secret defense work 
and who goes out and gets too much liquor may unintentionally or 
unwittingly, because of his condition, confide to someone who may 
be a subversive, secret military information about the character of 
work he is doing in that department. He is, by his conduct, a bad 
security risk and should be discharged.”’ 96 Cong. Rec. 10017. 

14 Hearings, House Committee on Post Office and Civil Service, on 
H. R. 7439, 81st Cong., 2d Sess., p. 67. 
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“A person is accused of being disloyal, but is 
cleared by the loyalty board, because there is not 
enough evidence against him. If that person is not 
in a sensitive job, it is not of any further concern to 
us. We are willing to take the view, that while we 
might have misgivings about his loyalty, he can- 
not prejudice our security because he does not 
have access to any of the classified or top secret 
material.” * 


It is clear, therefore, both from the face of the Act and 
the legislative history, that “national security” was not 
used in the Act in an all-inclusive sense but was intended 
to refer only to the protection of “sensitive” activities. 
It follows that an employee can be dismissed “in the 
interest of the national security” under the Act only if he 
occupies a “sensitive” position, and thus that a condition 
precedent to the exercise of the dismissal authority is a 
determination by the agency head that the position occu- 
pied is one affected with the “national security.’ We 
now turn to an examination of the Secretary’s action to 
show that no such determination was made as to the 
position occupied by petitioner. 


II. 


The Secretary’s action in dismissing the petitioner was 
expressly taken pursuant to Exec. Order No. 10450, 
18 Fed. Reg. 2489,** promulgated in April 1953 to pro- 
vide uniform standards and procedures for the exercise by 
agency heads of the suspension and dismissal powers 
under the 1950 Act. That Order prescribes as the 
standard for dismissal, and the dismissal notice given to 


15 Td., at p. 72. 
16 The relevant portions of the Executive Order are printed in 
the Appendix. 
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petitioner contained, a determination by the Secretary 
that the employee’s retention in employment “is not 
clearly consistent with the interests of the national secu- 
rity.” ** Despite this verbal formula, however, it is our 
view that the Executive Order does not in fact require 
the agency head to make any determination whatever on 
the relationship of the employee’s retention to the 
“national security” if the charges against him are within 
the categories of the charges against petitioner—that is, 
charges which reflect on the employee’s loyalty. Rather, 
as we read the Order, it enjoins upon the agency heads the 
duty of discharging any employee of doubtful loyalty, 
irrespective of the character of his job and its relation- 
ship to the “national security.” That is, the Executive 
Order deems an adverse determination as to loyalty to 
satisfy the requirements of the statute without more. 
The opening preamble to the Order recites, among 
other things, that “the interests of the national security 
require” that “all’’ Government employees be persons “of 
complete and unswerving loyalty.” It would seem to 
follow that an employee’s retention cannot be “clearly 
consistent” with the “interests of the national security” 
as thus defined unless he is “clearly”’ loyal—that is, unless 
there is no doubt as to his loyalty. And § 8 (a) indicates 
that that is in fact what was intended by the Order. That 





17 Section 6 of the Order, which formally prescribes the standards 
for “termination,” in terms adopts the very language of the statute, 
“necessary or advisable in the interest of the national security.” 
Section 7, however, provides that a suspended employee “shall not 
be reinstated” unless the agency head determines that reinstatement 
is ‘clearly consistent with the interests of the national security.” 
Since nonreinstatement of a suspended employee is equivalent to 
the termination of his employment, it is apparent that the “clearly 
consistent” standard of §7 is the controlling one. See also §§ 2, 8, 
and 3 (a). In the view we take of the case, we need not determine 
whether the “clearly consistent” standard is, as petitioner contends, 
a more onerous one than the “necessary or advisable” standard. 
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section provides that the investigation of an employee 
pursuant to the Order shall be designed to develop 
information “as to whether ... [his employment] is 
clearly consistent with the interests of the national secu- 
rity,’ and prescribes certain categories of facts to which 
“such” information shall relate. The first category, 
§ 8 (a)(1), includes nonloyalty-oriented facts which, in 
general, might reflect upon the employee’s reliability, 
trustworthiness, or susceptibility to coercion, such as dis- 
honesty, drunkedness, sexual perversion, mental defects, 
or other reasons to believe that he is subject to influence 
or coercion. Section 8 (a)(1) expressly provides, how- 
ever, that such facts are relevant only “depending on the 
relation of the Government employment to the national 
security.” The remaining categories include facts which, 
in general, reflect upon the employee’s “loyalty,”’ such as 
acts of espionage, advocacy of violent overthrow of the 
Government, sympathetic association with persons who 
so advocate, or sympathetic association with subversive 
organizations. §8(a)(2)-(8). Significantly, there is 
wholly absent from these categories—under which the 
charges against petitioner were expressly framed—any 
qualification making their relevance dependent upon the 
relationship of the employee’s position to the national 
security. The inference we draw is that in such cases 
the relationship to the national security is irrelevant, and 
that an adverse “loyalty” determination is sufficient 
ex proprio vigore to require discharge. 

Arguably, this inference can be avoided on the ground 
that § 8 (a) relates only to the scope of information to be 
developed in the investigation and not to the evaluation 
of it by the agency head. That is, while loyalty infor- 
mation is to be developed in all cases regardless of the 
nature of the employment, that does not mean that the 
agency head should not consider the nature of the 
employment in determining whether the derogatory 
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information is sufficient to make the employee’s con- 
tinued employment not “clearly consistent with the 
“national security.” No doubt that is true to the extent 
that the greater the sensitivity of the position the smaller 
may be the doubts that would justify termination; the 
Order undoubtedly leaves it open to an agency head to 
apply a stricter standard in some cases than in others, 
depending on the nature of the employment. On the 
other hand, by making loyalty information relevant in all 
eases regardless of the nature of the job, § 8 (a) seems 
strongly to imply that there is a minimum standard of 
loyalty that must be met by all employees. It would fol- 
low that the agency head may terminate employment in 
cases where that minimum standard is not met without 
making any independent determination of the potential 
impact of the person’s employment on the national 
security. 

Other provisions of the Order confirm the inferences 
that may be drawn from §8(a). Thus § 3 (b) directs 
each agency head to designate as “sensitive” those posi- 
tions in his agency “the occupant of which could bring 
about, by virtue of the nature of the position, a material 
adverse effect on the national security.” By definition, 
therefore, some employees are admittedly not in a posi- 
tion to bring about such an effect. Nevertheless, the 
Order makes this distinction relevant only for purposes of 
determining the scope of the investigation to be con- 
ducted, not for purposes of limiting the dismissal power 
to such “sensitive” positions. Section 3(a) is more 
explicit. That provides that the appointment of all 
employees shall be made subject to an investigation the 
scope of which shall depend upon the degree of adverse 
effect on the national security the occupant of the posi- 
tion could bring about, but which “in no event” is to be 
less than a prescribed minimum. But the sole purpose of 
such an investigation is to provide a basis for a “clearly 
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consistent” determination. Thus the requirement of a 
minimum investigation of all persons appointed implies 
that an adverse “clearly consistent” determination may 
be made as to any such employee, regardless of the poten- 
tial adverse effect he could cause to the national security. 
Finally, the second “Whereas” clause of the preamble 
recites as a justification for the Order that “all per- 
sons .. . privileged to be employed . . . [by the Gov- 
ernment should] be adjudged by mutually consistent and 
no less than minimum standards,” thus implying that the 
Order prescribes minimum standards that all employees 
must meet irrespective of the character of the positions 
held, one of which is the “complete and unswerving 
loyalty” standard recited in the first “Whereas” clause of 
the preamble. 

Confirmation of this reading of the Order is found in 
its history. Exec. Order No. 9835, supra, as amended by 
Exec. Order No. 10241, 16 Fed. Reg. 3690, had estab- 
lished the Loyalty Program under which al! employees, 
regardless of their positions, were made subject to dis- 
charge if there was a “reasonable doubt”’ as to their loy- 
alty. That order was expressly revoked by § 12 of the 
present Executive Order. There is no indication, how- 
ever, that it was intended thereby to limit the scope of 
the persons subject to a loyalty standard. And any such 
implication is negatived by the remarkable similarity in 
the preambles to the two orders and in the kinds of infor- 
mation considered to be relevant to the ultimate determi- 
nations.“ In short, all employees were still to be subject 
to at least a minimum loyalty standard, though under 


18 Executive Order No. 9835 recited that it was “of vital impor- 
tance” that all employees be of “complete and unswerving loyalty” ; 
Exec. Order No. 10450 recites that “the interests of the national 
security require” that all employees be of “complete and unswerving 
loyalty.” Executive Order No. 9835 listed six factors to be con- 
sidered “in connection with the determination of disloyalty” (pt. V, 
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new procedures which do not afford a right to appeal to 
the Civil Service Commission. 

We therefore interpret the Executive Order as meaning 
that when “loyalty” charges are involved an employee 
may be dismissed regardless of the character of his posi- 
tion in the Government service, and that the agency head 
need make no evaluation as to the effect which continu- 
ance of his employment might have upon the “national 
security.” We recognize that this interpretation of the 
Order rests upon a chain of inferences drawn from less 
than explicit provisions. But the Order was promulgated 
to guide the agency heads in the exercise of the dis- 
missal power, and its failure to state explicitly what deter- 
minations are required leaves no choice to the agency 
heads but to follow the most reasonable inferences to be 
drawn. Moreover, whatever the practical reasons that 
may have dictated the awkward form of the Order, its 
failure to state explicitly what was meant is the fault 
of the Government. Any ambiguities should there- 
fore be resolved against the Government, and we will not 
burden the employee with the assumption that an agency 
head, in stating no more than the formal conclusion that 
retention of the employee is not “clearly consistent with 
the interests of national security,’ has made any sub- 
sidiary determinations not clearly required by the Execu- 
tive Order. 

From the Secretary’s determination that petitioner’s 
employment was not “clearly consistent with the interests 
of national security,” therefore, it may be assumed only 
that the Secretary found the charges to be true and that 
they created a reasonable doubt as to petitioner’s loyalty. 
No other subsidiary finding may be inferred, however, for 


§ 2); these are repeated in substantially identical form in §§ 8 (a) (2), 
(4), (5), (6), and (7) of Exec. Order No. 10450 as “information as 
to whether . . . [the employee's retention] is clearly consistent with 
the interests of the national security.” 
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under the Executive Order as we have interpreted it no 
other finding was required to support the Secretary’s 
action.” 

From our holdings (1) that not all positions in the 
Government are affected with the “national security” as 
that term is used in the 1950 Act and (2) that no deter- 
mination has been made that petitioner’s position was 
one in which he could adversely affect the “national secu- 
rity,” it necessarily follows that petitioner's discharge was 
not authorized by the 1950 Act. In reaching this conclu- 
sion, we are not confronted with the problem of reviewing 
the Secretary’s exercise of discretion, since the basis for 
our decision is simply that the standard prescribed by the 
Executive Order and applied by the Secretary is not in 
conformity with the Act.” Since petitioner’s discharge 


That the Secretary similarly interpreted the Executive Order 
and did not in fact determine that petitioner’s job was a “sensitive” 
one is confirmed by the respondents’ concession that petitioner “did 
not have access to Government secrets or classified material and was 
not in a position to influence policy against the interests of the Gov- 
ernment.” Respondents’ Brief, pp. 3-4; Record, p. 40. 

2° No contention is made that the Executive Order might be sus- 
tained under the President’s executive power even though in violation 
of the Veterans’ Preference Act. There is no basis for such an argu- 
ment in any event, for it is clear from the face of the Executive 
Order that the President did not intend to override statutory limita- 
tions on the dismissal of employees, and promulgated the Order 
solely as an implementation of the 1950 Act. Thus § 6 of the Order 
purports to authorize dismissals only “in accordance with the said 
Act of August 26, 1950,” and similar references are made in §§ 4, 5, 
and 7. This explicit limitation in the substantive provisions of the 
Order is of course not weakened by the inclusion of the “Constitu- 
tion,” as well as the 1950 and other Acts, in the omnibus list of 
authorities recited in the Preamble to the Order; it is from the 
Constitution that the President derives any authority to implement 
the 1950 Act at all. When the President expressly confines his 
action to the limits of statutory authority, the validity of the action 
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was not authorized by the 1950 Act and hence violated the 
Veterans’ Preference Act, the judgment of the Court of 
Appeals is reversed and the case is remanded to the Dis- 
trict Court for further proceedings not inconsistent with 
this opinion. 

Reversed and remanded. 


must be determined solely by the congressional limitations which 
the President sought to respect, whatever might be the result were 
the President ever to assert his independent power against that of 
Congress. 


95505 O—S7T—prt. 2 1) 








APPENDIX. 


EXECUTIVE ORDER 10450. 


Wuenreas the interests of the national security require 
that all persons privileged to be employed in the depart- 
ments and agencies of the Government, shall be reliable, 
trustworthy, of good conduct and character, and of com- 
plete and unswerving loyalty to the United States; and 

Wuereas the American tradition that all persons 
should receive fair, impartial, and equitable treatment at 
the hands of the Government requires that all persons 
seeking the privilege of employment or privileged to be 
employed in the departments and agencies of the Govern- 
ment be adjudged by mutually consistent and no less 
than minimum standards and procedures among the de- 
partments and agencies governing the employment and 
retention in employment of persons in the Federal service: 

Now, THEREFORE, by virtue of the authority vested in 
me by the Constitution and statutes of the United States, 
including section 1753 of the Revised Statutes of the 
United States (5 U. S. C. 631); the Civil Service Act of 
1883 (22 Stat. 403; 5 U.S. C. 632, et seq.) ; section 9A of 
the act of August 2, 1939, 53 Stat. 1148 (5 U.S. C. 118)); 
and the act of August 26, 1950, 64 Stat. 476 (5 U.S. C. 
22-1, et seq.), and as President of the United States, and 
deeming such action necessary in the best interests of the 
national security, it is hereby ordered as follows: 

Sec. 1. In addition to the departments and agencies 
specified in the said act of August 26, 1950, and Executive 
Order No. 10237 of April 26, 1951, the provisions of that 
act shall apply to all other departments and agencies of 
the Government. 

Sec. 2. The head of each department and agency of 
the Government shall be responsible for establishing and 
maintaining within his department or agency an effective 
program to insure that the employment and retention in 
employment of any civilian officer or employee within 

322 
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the department or agency is clearly consistent with the 
interests of the national security. 

Sec. 3. (a) The appointment of each civilian officer or 
employee in any department or agency of the Govern- 
ment shall be made subject to investigation. The scope 
of the investigation shall be determined in the first in- 
stance according to the degree of adverse effect the occu- 
pant of the position sought to be filled could bring about, 
by virtue of the nature of the position, on the national 
security, but in no event shall the investigation include 
less than a national agency check (including a check of 
the fingerprint files of the Federal Bureau of Investiga- 
tion), and written inquiries to appropriate local law- 
enforcement agencies, former employers and supervisors, 
references, and schools attended by the person under 
investigation: Provided, that upon request of the head 
of the department or agency concerned, the Civil Service 
Commission may, in its discretion, authorize such less 
investigation as may meet the requirements of the na- 
tional security with respect to per-diem, intermittent, 
temporary, or seasonal employees, or aliens employed out- 
side the United States. Should there develop at any 
stage of investigation information indicating that the 
employment of any such person may not be clearly con- 
sistent with the interests of the national security, there 
shall be conducted with respect to such person a full field 
investigation, or such less investigation as shall be suffi- 
cient to enable the head of the department or agency 
concerned to determine whether retention of such person 
is clearly consistent with the interests of the national 
security. 

(b) The head of any department or agency shall desig- 
nate or cause to be designated, any position within his 
department or agency the occupant of which could bring 
about, by virtue of the nature of the position, a material 
adverse effect on the national security as a sensitive posi- 
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tion. Any position so designated shall be filled or occu- 
pied only by a person with respect to whom a full field 
investigation has been conducted: Provided, that a person 
occupying a sensitive position at the time it is designated 
as such may continue to occupy such position pending 
the completion of a full field investigation, subject to 
the other provisions of this order: And provided further, 
that in case of emergency a sensitive position may be filled 
for a limited period by a person with respect to whom a 
full field preappointment investigation has not been com- 
pleted if the head of the department or agency concerned 
finds that such action is necessary in the national interest, 
which finding shall be made a part of the records of such 
department or agency. 

Sec. 4. The head of each department and agency shall 
review, or cause to be reviewed, the cases of all civilian 
officers and employees with respect to whom there has 
been conducted a full field investigation under Executive 
Order No. 9835 of March 21, 1947, and, after such further 
investigation as may be appropriate, shall re-adjudicate, 
or cause to be re-adjudicated, in accordance with the said 
act of August 26, 1950, such of those cases as have not 
been adjudicated under a security standard commensurate 
with that established under this order. 

Sec. 5. Whenever there is developed or received by 
any department or agency information indicating that 
the retention in employment of any officer or employee 
of the Government may not be clearly consistent with 
the interests of the national security, such information 
shall be forwarded to the head of the employing depart- 
ment or agency or his representative, who, after such 
investigation as may be appropriate, shall review, or 
cause to be reviewed, and, where necessary, re-adjudicate, 
or cause to be re-adjudicated, in accordance with the said 
act of August 26, 1950, the case of such officer or employee. 
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Sec. 6. Should there develop at any stage of investiga- 
tion information indicating that the employment of any 
officer or employee of the Government may not be clearly 
consistent with the interests of the national security, the 
head of the department or agency concerned or his repre- 
sentative shall immediately suspend the employment of 
the person involved if he deems such suspension neces- 
sary in the interests of the national security and, follow- 
ing such investigation and review as he deems necessary, 
the head of the department or agency concerned shall 
terminate the employment of such suspended officer or 
employee whenever he shall determine such termination 
necessary or advisable in the interests of the national 
security, in accordance with the said act of August 26, 
1950. 

Sec. 7. Any person whose employment is suspended or 
terminated under the authority granted to heads of de- 
partments and agencies by or in accordance with the said 
act of August 26, 1950, or pursuant to the said Executive 
Order No. 9835 or any other security or loyalty program 
relating to officers or employees of the Government, shall 
not be reinstated or restored to duty or reemployed in 
the same department or agency and shall not be reem- 
ployed in any other department or agency, unless the head 
of the department or agency concerned finds that such 
reinstatement, restoration, or reemployment is clearly 
consistent with the interests of the national security, 
which finding shall be made a part of the records of such 
department or agency: Provided, That no person whose 
employment has been terminated under such authority 
thereafter may be employed by any other department or 
agency except after a determination by the Civil Service 
Commission that such person is eligible for such 
employment. 

Sec. 8. (a) The investigations conducted pursuant to 
this order shall be designed to develop information as to 
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whether the employment or retention in employment in 
the Federal service of the person being investigated is 
clearly consistent with the interests of the national secur- 
ity. Such information shall relate, but shall not be 
limited, to the following: 

(1) Depending on the relation of the Government 
employment to the national security: 


(i) Any behavior, activities, or associations which 
tend to show that the individual is not reliable or 
trustworthy. 

(ii) Any deliberate misrepresentations, falsifica- 
tions, or omissions of material facts. 

(iii) Any criminal, infamous, dishonest, immoral, 
or notoriously disgraceful conduct, habitual use 
of intoxicants to excess, drug addiction, or sexual 
perversion. 

(iv) Any illness, including any mental condition, 
of a nature which in the opinion of competent medical 
authority may cause significant defect in the judg- 
ment or reliability of the employee, with due regard 
to the transient or continuing effect of the illness 
and the medical findings in such case. 

(v) Any facts which furnish reason to believe 
that the individual may be subjected to coercion, 
influence, or pressure which may cause him to act 
contrary to the best interests of the national security. 


(2) Commission of any act of sabotage, espionage, 
treason, or sedition, or attempts thereat or preparation 
therefor, or conspiring with, or aiding or abetting, another 
to commit or attempt to commit any act of sabotage, 
espionage, treason, or sedition. 

(3) Establishing or continuing a sympathetic associa- 
tion with a saboteur, spy, traitor, seditionist, anarchist, 
or revolutionist, or with an espionage or other secret 
agent or representative of a foreign nation, or any rep- 
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resentative of a foreign nation whose interests may be 
inimical to the interests of the United States, or with 
any person who advocates the use of force or violence to 
overthrow the government of the United States or the 
alteration of the form of government of the United States 
by unconstitutional means. 

(4) Advocacy of use of force or violence to overthrow 
the government of the United States, or of the alteration 
of the form of government of the United States by uncon- 
stitutional means. 

(5) Membership in, or affiliation or sympathetic asso- 
ciation with, any foreign or domestic organization, asso- 
ciation, movement, group, or combination of persons 
which is totalitarian, Fascist, Communist, or subversive, 
or which has adopted, or shows, a policy of advocating 
or approving the commission of acts of force or violence 
to deny other persons their rights under the Constitution 
of the United States, or which seeks to alter the form of 
Government of the United States by unconstitutional 
means. 

(6) Intentional, unauthorized disclosure to any person 
of security information, or of other information disclosure 
of which is prohibited by law, or willful violation or dis- 
regard of security regulations. 

(7) Performing or attempting to perform his duties, 
or otherwise acting, so as to serve the interests of another 
government in preference to the interests of the United 
States. 

(8) Refusal by the individual, upon the ground of 
constitutional privilege against self-incrimination, to 
testify before a congressional committee regarding charges 
of his alleged disloyalty or other misconduct. 


Sec. 10. Nothing in this order shall be construed as 
eliminating or modifying in any way the requirement 








328 LIMITATION OF APPELLATE JURISDICTION 


for any investigation or any determination as to security 
which may be required by law. 

Sec. 11. On and after the effective date of this order 
the Loyalty Review Board established by Executive Order 
No. 9835 of March 21, 1947, shall not accept agency 
findings for review, upon appeal or otherwise. . . . 

Sec. 12. Executive Order No. 9835 of March 21, 1947, 
as amended, is hereby revoked. For the purposes de- 
scribed in section 11 hereof the Loyalty Review Board 
and the regional loyalty boards of the Civil Service Com- 
mission shall continue to exist and function for a period 
of one hundred and twenty days from the effective date 
of this order, and the Department of Justice shall con- 
tinue to furnish the information described in paragraph 3 
of Part III of the said Executive Order No. 9835, but 
directly to the head of each department and agency. 


Sec. 15. This order shall become effective thirty days 
after the date hereof. 


Dwicut D. EISENHOWER. 


THE Wuite Howse, 
April 27, 1953. 





SUPREME COURT OF THE UNITED STATES 
No. 442.—Octoper Term, 1955. 


Kendrick M. Cole, On Writ of Certiorari to the 


Petitioner, United States Court of 
v. Appeals for the District 
Philip Young et al. of Columbia Circuit. 


[June 11, 1956.] 


Mr. Justice CLarK, with whom Mr. Justice Reep and 
Mr. Justice MINTON join, dissenting. 


Believing that the Court should not strike down the 
President’s Executive Order on employee security by an 
interpretation that admittedly “rests upon a chain of 
inferences,’ we cannot agree to the judgment of reversal. 
In our opinion the clear purpose of the Congress in enact- 
ing the Summary Suspension Act, 64 Stat. 476, is frus- 
trated, and the Court’s opinion raises a serious question 
of presidential power under Article II of the Constitution 
which it leaves entirely undecided. 

Petitioner, a food and drug inspector employed in the 
Department of Health, Education and Welfare, was 
charged with having “established and . . . continued a 
close association with individuals reliably reported to be 
Communists.” It was further charged that he had 
“maintained a continued and sympathetic association 
with the Nature Friends of America, which organization” 
is on the Attorney General’s list; and “by [his] own ad- 
mission donated funds’ to that group, contributed services 
to it and attended social gatherings of the same. Peti- 
tioner did not answer the charges but replied that they 
constituted an invasion of his private rights of associa- 
tion. Although advised that he could have a hearing, 
he requested none, and was thereafter dismissed. The 
Secretary made a formal determination that petitioner’s 
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continued employment was not “clearly consistent with 
the interests of national security,’ a determination 
entrusted to her by the Suspension Act. Although “such 
determination by the agency head concerned shall be 
conclusive and final” under the Act, the Court, by its 
interpretation, finds “that not all positions in the Gov- 
ernment are affected with the ‘national security’ as that 
term is used .. . and that no determination has been 
made that petitioner’s position was one in which he could 
adversely affect the ‘national security.’” It, therefor 

strikes down the President’s Executive Order because 
“the standard prescribed by [it] and applied by the 
Secretary is not in conformity with the Act.” This com- 
pels the restoration of the petitioner to Government 
service. We cannot agree. 

We have read the Act over and over again, but find no 
ground on which to infer such an interpretation. It flies 
directly in the face of the language of the Act and the 
legislative history. The plain words of § 1 make the Act 
applicable to “any civilian officer or employee,” not, as 
the majority would have it, “any civilian officer or em- 
ployee in a sensitive position.” The Court would require 
not only a finding that a particular person is subversive, 
but also that he occupies a sensitive job. Obviously this 
might leave the Government honeycombed with subver- 
sive employees. 

Although the Court assumes the validity of the Presi- 
dent’s action under § 3 extending the coverage of the Act 
to all Government agencies the reasoning of the opinion 
makes that extension a fortiori unauthorized. The limi- 
tation the Court imposes deprives the extension of any 
force despite the fact that § 3 has no limiting words what- 
ever. And this is done in the face of legislative history 
showing that Congress clearly contemplated that the cov- 
erage might be extended without limitation “to such 
other departments and agencies of the Government” that 
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the President thought advisable. Senator Byrd com- 
mented, “Section 3 gives the President the right to 
classify every agency as a sensitive agency .... He 
could take the whole Government.” And Senator Chap- 
man remarked, “I do not see why the whole Government 
is not sensitive as far as that is concerned.’ Hearings 
before the Senate Committee on Armed Services, 81st 
Cong., 2d Sess., on H. R. 7439, pp. 15-16. Also, Con- 
gressman Holifield, during debates in the House, stated 
that the Act “applies potentially to every executive 
agency, not only the sensitive ones. ... There is no dis- 
tinction made in the bill between so-called sensitive 
employees, that is, employees who have access to con- 
fidential and secret information, and the regular em- 
ployees.” 96 Cong. Rec. 10023-10024. 

The President believed that the national security 
required the extension of the coverage of the Act to all 
employees. That was his judgment, not ours. He was 
given that power, not us. By this action the Court so 
interprets the Act as to intrude itself into presidential 
policy making. The Court should not do this especially 
where Congress has ratified the President’s action. As 
required by the Act, the Executive Order was reported to 
the Congress and soon thereafter it came up for discussion 
and action in both the House and the Senate. It was the 
sense of the Congress at that time that the Order properly 
carried out the standards of the Act and was in all 
respects an expression of the congressional will. 99 Cong. 
Rec. 4511-4543, 5818-5990. In addition, Congress has 
made appropriations each subsequent year for investiga- 
tions, etc., under its provisions. This in itself “stands as 
confirmation and ratification of the action of the Chief 
Executive.” Fleming v. Mohawk Wrecking & Lumber 
Co., 331 U.S. 111, 116. 

The President having extended the coverage of the 
Act to the Department of Health, Education, and Wel- 
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fare, it became the duty of the Secretary to dismiss any 
employee whenever she deemed it “necessary or advis- 
able in the interests of national security.” She made 
such a finding. It is implicit in her order of dismissal. 
Her “evaluation as to the effect which continuance of 
{ petitioner’s] employment might have upon the ‘national 
security’’’ has been made. She decided that he should 
be dismissed. Under the Act this determination is “con- 
clusive and final.” 

There is still another reason why we should sustain the 
President’s Executive Order. By striking it down, the 
Court raises a question as to the constitutional power of 
the President to authorize dismissal of executive em- 
ployees whose further employment he believes to be 
inconsistent with national security. This power might 
arise from the grant of executive power in Article ITI of the 
Constitution, and not from the Congress. The opinion of 
the majority avoids this important point which must be 
faced by any decision holding an Executive Order inop- 
erative.* It is the policy of the Court to avoid constitu- 


*The majority excuses its failure to pass on this question by saying 
that no contention was made that the President’s Order might be 
sustained under his executive powers. We cannot agree. The Gov- 
ernment specifically asserted that “if Congress had meant to prohibit 
the President from acting in this respect under [the Act] a serious 
question as to the validity of that enactment would arise.” It 
devoted eight pages of its brief to this point. Furthermore the 
Court of Appeals noted that if it “thought the President’s Order 
inconsistent with the Act, [it] would have to decide the constitutional 
question thus presented.” As further justification the majority con- 
tends that the President acted here only under the directions of the 
Act. In answer we need quote only the enacting clause of the Presi- 
dent’s Order: “Now, therefore, by virtue of the authority vested in 
me by the Constitution and statutes of the United States . . . and 
as President of the United States.” In issuing the Order, the Presi- 
dent invoked all of his powers, and since his Order is voided by the 
majority as not being in conformity with the Act, the question of 
the scope of his other constitutional or statutory powers is presented. 
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tional questions where possible, Peters v. Hobby, 349 
U.S. 331, 338, not to create them. 

We believe the Court’s order has stricken down the 
most effective weapon against subversive activity avail- 
able to the Government. It is not realistic to say that 
the Government can be protected merely by applying the 
Act to sensitive jobs. One never knows just which job 
is sensitive. The janitor might prove to be in as impor- 
tant a spot security-wise as the top employee in the build- 
ing. The Congress decided that the most effective way 
to protect the Government was through the procedures 
laid down in the Act. The President implemented its 
purposes by requiring that Government employment be 
“clearly consistent’ with the national security. The 
President’s standard is “complete and unswerving loy- 
alty” not only in sensitive places but throughout the Gov- 
ernment. The President requires and every employee 
should give no less. This is all that the Act and the Order 
require. They should not be subverted by the technical 
interpretation the majority places on them today. We 
would affirm. 
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